
Case 1:20-cv-01057-RM-SKC   Document 152-1   Filed 12/13/22   USDC Colorado   Page 2 of 25



i 

TABLE OF CONTENTS 
PAGE(S) 

 

I.  INTRODUCTION .............................................................................................................. 1 

II.  LITIGATION, DISCOVERY BACKGROUND, AND SETTLEMENT 
NEGOTIATIONS ............................................................................................................... 2 

III.  SETTLEMENT TERMS .................................................................................................... 2 

IV.  THE SETTLEMENT SHOULD BE FINALLY APPROVED .......................................... 6 

A.  The Court Should Finally Certify The Settlement Class ........................................ 7 

B.  The Proposed Settlement Warrants Final Approval ............................................... 8 

V.  THE COURT SHOULD FIND THAT THE PROVIDED NOTICE SATISFIES 
RULE 23 AND DUE PROCESS ...................................................................................... 13 

VI.  THE COURT SHOULD OVERRULE THE 9 OBJECTIONS ........................................ 14 

VII.  CONCLUSION ................................................................................................................. 20 

 

Case 1:20-cv-01057-RM-SKC   Document 152-1   Filed 12/13/22   USDC Colorado   Page 3 of 25



ii 

TABLE OF AUTHORITIES 
PAGE(S) 

CASES 

Am. Home Assurance Co. v. Cessna Aircraft Co., 
551 F. 2d 804 (10th Cir. 1977) ................................................................................................... 6 

Bezdek v. Vibram USA, Inc., 
809 F.3d 78 (1st Cir. 2015) ....................................................................................................... 16 

Big O Tires, Inc. v. Bigfoot 4x4, Inc., 
167 F. Supp. 2d 1216 (D. Colo. 2001) ........................................................................................ 6 

Farley v. Family Dollar Stores, Inc., 
2014 WL 5488897 (D. Colo. Oct. 30, 2014) ............................................................................ 12 

Hanlon v. Chrysler Corp., 
150 F.3d 1011 (9th Cir. 1998) .................................................................................................. 15 

In re Cardizem CD Antitrust Lit., 
218 F.R.D. 508 (E.D. Mich. 2003) ........................................................................................... 14 

In re Ins. Brokerage Antitrust Lit., 
282 F.R.D. 92 (D.N.J. 2012) ..................................................................................................... 15 

In re Netflix Privacy Litig., 
2013 WL 1120801 (N.D. Cal. Mar. 18, 2013) ............................................................................ 7 

In re New Mexico Natural Gas Antitrust Lit., 
607 F. Supp. 1491 (D. Colo. 1984) ........................................................................................... 14 

In re Qwest Comms. Int’l, Inc. Securities Lit., 
625 F. Supp. 2d 1133 (D. Colo. 2009) ...................................................................................... 14 

In re Telectronics Pacing Sys., Inc., 
137 F. Supp. 2d 985 (S.D. Ohio 2001) ..................................................................................... 15 

Lucas v. Kmart Corp., 
234 F.R.D. 688 (D. Colo. 2006) ......................................................................................... 10, 13 

Mangone v. First USA Bank, 
206 F.R.D. 222 (S.D. Ill. Feb. 2, 2001) .................................................................................... 15 

McCauliffe v. Vail Corp., 
2021 WL 4820542 (D. Colo. Oct. 15, 2021) ............................................................................ 10 

Case 1:20-cv-01057-RM-SKC   Document 152-1   Filed 12/13/22   USDC Colorado   Page 4 of 25



iii 

Murray v. Tips, Inc., 
2020 WL 1852382 (D. Colo. Apr. 13, 2020) .............................................................................. 8 

O’Dowd v. Anthem, Inc., 
2019 WL 4279123 (D. Colo. Sept. 9, 2019) ............................................................................... 7 

Rhodes v. Olson Associates, P.C., 
308 F.R.D. 664 (D. Colo. 2015) ............................................................................................... 13 

Suaverdez v. Circle K Stores, Inc., 
2021 WL 4947238 (D. Colo. June 28, 2021) .................................................................. 9, 12, 13 

Wal-Mart Stores, Inc. v. Dukes, 
564 U.S. 338 (2011) .................................................................................................................. 16 

Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 
396 F.3d 96 (2d Cir. 2005)........................................................................................................ 14 

RULES 

Fed. R. Civ. P. 23 ................................................................................................................... passim 

OTHER AUTHORITIES 

Manual for Complex Litigation § 21.71 (4th ed. 2008) .................................................................. 5 

 
 
 

 

Case 1:20-cv-01057-RM-SKC   Document 152-1   Filed 12/13/22   USDC Colorado   Page 5 of 25



1 
 
 

I. INTRODUCTION 

On September 20, 2022, this Court granted preliminary approval to the parties’ 

Settlement1 and ordered that the Settlement Administrator execute the approved Notice Plan.  

See Preliminary Approval Order, ECF No. 132.  The tremendous response from Class members 

confirms that the Settlement is fair and reasonable, and should be granted final approval. 

As discussed at preliminary approval, Class Members are set to receive $17.5 million in 

direct benefits, and over $20 million when taking into account attorneys’ fees, costs, and 

expenses and Settlement administration and notice costs.  The primary form of relief available to 

Settlement Class Members—credits toward the purchase of a 2023/24 or 2024/25 Ikon pass—

will be distributed automatically and without the need to take any action to submit a claim.   

The Settlement’s benefits are substantial and have enjoyed overwhelming approval from 

the Settlement Class.  Virtually every single one of the roughly  Class Members received 

direct notice of the Settlement, whether by email or mail.  Declaration of Ryan Chumley of 

Angeion Group, LLC In Support of Motion for Final Approval (“Angeion Decl.”) ¶¶ 5-12.  To 

date, over 10,000 Class Members have submitted claims for Lift Product Vouchers,2 and there 

have been over 80,000 views of the Settlement website.  Id. ¶¶ 13, 15.  Roughly  

Settlement Class Members are set to receive Pass Credits.  Id.  Class Counsel has fielded 

countless calls from Class Members that were ecstatic with the results of the Settlement.  

 
 
1 The Settlement Agreement was filed on the docket at ECF No. 131.  All capitalized terms not 
otherwise defined herein have the meaning set forth in the Settlement Agreement. 
2 As noted herein, Class Members only need to submit claims if they prefer Lift Product 
Vouchers in lieu of Pass Credits.  Said in the alternative, the choice not to submit a claim is 
effectively an affirmative choice for a Pass Credit. 
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Krivoshey Decl. ¶ 7.  Against this overwhelming support, the Settlement Administrator has 

received only 9 objections and 55 requests for exclusion, which in itself supports final approval 

considering that the number of objections is miniscule when considering the size of the 

Settlement Class and support for the Settlement from other Class Members.   

Each of the factors the Court considered at preliminary approval supports final approval 

now that notice has been administered and the vast majority of Settlement Class Members 

support the Settlement.  See Order, at 14-7.  The Court’s review of the Settlement revealed the 

“fairness, reasonableness, and adequacy of its terms.”  Id. at 15.  Though the Court’s review was 

“preliminary,” it has already addressed each of the factors that are relevant at final approval and 

examined all the material terms of the Settlement.  Nothing has occurred that should cause the 

Court to reconsider its prior decision.  Accordingly, the Court should grant final approval, finally 

certify the Settlement Class, and enter the Proposed Order submitted herewith. 

II. LITIGATION, DISCOVERY BACKGROUND, AND SETTLEMENT 
NEGOTIATIONS 

Plaintiffs discussed the action’s litigation and discovery background, as well as the 

parties’ extensive mediation and settlement efforts, at preliminary approval.  The Court 

summarized the bulk of those discussion in its Preliminary Approval Order.  Order, ECF No. 

132, at 2-4, 15.  Plaintiffs assume the Court’s familiarity with these topics and will not repeat 

them for brevity.   

III. SETTLEMENT TERMS 

The Settlement Class: As part of the Settlement, and for the purpose of settlement only, 

the Parties have agreed to the certification of the following Rule 23 class: 
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“Settlement Class” means all persons in the United States and its 
territories who (a) purchased any form of Ikon pass for the 2019/20 
season; or (b) received as a gift, from a donor meeting those requirements, 
any form of Ikon pass not used by the donor or by anyone else after the 
donor purchased the Ikon pass and before the donor gave the Ikon pass to 
the Settlement Class Member; and who used their Ikon pass for mountain 
access to any Ikon Resort on one or more days on or before March 15, 
2020.  Each Settlement Class Member must have been either (c) a primary 
Ikon pass holder; or (d) an Ikon pass holder associated with a primary 
Ikon pass holder’s account (e.g., family or other household member), on 
or before March 15, 2020.   

Settlement § I(GG).3  The Court certified the Settlement Class for settlement purposes in its 

September 30, 2022 Order.  ECF No. 132, at 26. 

Pass Credits: The Settlement allows Settlement Class Members to receive one of two 

forms of potential relief: a Pass Credit or a Lift Product Voucher.  Settlement § IV.  Pass Credits 

are provided to Settlement Class Members automatically without the requirement that they fill 

out a Claim Form, so long as they do not submit a Claim Form electing to receive a Lift Product 

Voucher in lieu of a Pass Credit.  Settlement § IV(B).  The value of the Pass Credit is tiered 

based on the numbers of times that Settlement Class Members used their 2019/20 Ikon Passes, 

according to the following formula: 

 

 
 
3 Excluded from the Settlement Class are (e) purchasers of any form of Ikon pass for the 2019/20 
season or (f) recipients of a gift, from a donor meeting those requirements, of any form of Ikon 
pass not used by the donor or by anyone else after the donor purchased the Ikon pass and before 
the donor gave the Ikon pass to the Settlement Class Member, who did not use their Ikon pass for 
mountain access to any Ikon Resort on or before March 15, 2020.  Also excluded from the 
Settlement Class are (g) all persons who previously received a 2019/20 Ikon pass as a 
complimentary gift from Alterra.  Id. 
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will receive a lower-valued Voucher.  Id.  The Lift Product Vouchers can be used toward the 

purchase and use of a single-day ticket on or before July 31, 2025 Id. § IV(I), (J).  And notably, 

for anyone that does not want to ski again at an Alterra resort, the voucher can be transferred or 

sold.  Id. § IV(I), (J). 

 Attorneys’ Fees, Costs, and Expenses:  Defendants have agreed to pay Class Counsel 

reasonable attorney fees, costs, and expenses, as approved by the Court, of up to $2,872,000, 

without reducing the amount of money available to pay valid claims.  Settlement § VIII(A).  The 

anticipated fee is estimated to be about 14 percent of the overall value of the Settlement, far 

below federal benchmarks in consumer class action settlements.5  The Parties have no “clear 

sailing” provision, and Defendants remain free to (and in fact did) oppose the amount sought by 

Class Counsel for fees, costs, and expenses.  See id. § VIII(B); Krivoshey Decl. ¶ 8.  Should the 

Court award less than $2,872,000, the delta between $2,872,000 and the amount awarded by the 

Court will be divided and distributed in equal amounts to eligible Settlement Class Members in 

the form of Pass Credits.  See Settlement § VIII(C).  Settlement Class Members had the 

opportunity to review Class Counsel’s fee application and object prior to final approval, as the 

fee application was posted on the settlement website.  Defendants shall pay any Court approved 

fees and expenses, as well as any Service Awards to the Plaintiffs, within 31 days of the Court’s 

entry of judgment.  Id. § VIII(E). 

 
 
5 The value of attorney’s fees, expenses, and costs, as well as notice and administration costs are 
included in the overall valuation of the Settlement.  See Herr, Ann. Manual for Complex 
Litigation § 21.71, p. 525 (4th ed. 2008) (“the sum of the two amounts [class settlement and fees] 
ordinarily should be treated as a settlement fund for the benefit of the class”). 
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 Service Awards:  For their services, work, and dedication on behalf of Settlement Class 

Members, Class Counsel may seek up to $3,500 as the reasonable amount of Service Awards to 

be paid to each of the named Plaintiffs, subject to Court approval.  Settlement § VIII(D). 

 Notice and Administration:  Defendants have agreed to pay all reasonable 

Administration and Notice Expenses.  Settlement § V(B).  Pursuant to the Notice Plan, the 

Settlement Administrator has provided direct notice to virtually all Settlement Class Members, as 

Alterra had direct contact information for more than 99 percent of them.  Angeion Decl. ¶¶ 5-12.  

For all Settlement Class members for whom Defendants only have a physical mailing address, or 

whose email notice bounces back, the Settlement Administrator provided direct notice by mail 

after utilizing reverse look-up service to search for other valid email addresses and after 

performing a national change of address search.  See Settlement § V(H); Angeion Decl. ¶¶ 9-12.  

The Settlement Administrator has also created a Settlement Website, through which Settlement 

Class Members were able to (and still can) submit Claim Forms electronically, and which 

includes detailed information concerning the Settlement, including a multi-point FAQ resource.  

Settlement § V(J); Angeion Decl. ¶ 13. 

IV. THE SETTLEMENT SHOULD BE FINALLY APPROVED 

The settlement of complex class action litigation is favored by public policy and strongly 

encouraged by the courts.  Am. Home Assurance Co. v. Cessna Aircraft Co., 551 F. 2d 804, 808 

(10th Cir. 1977) (“The inveterate policy of the law is to encourage, promote, and sustain the 

compromise and settlement of disputed claims.”); Big O Tires, Inc. v. Bigfoot 4x4, Inc., 167 F. 

Supp. 2d 1216, 1229 (D. Colo. 2001) (“As a matter of public policy, the law favors and 

encourages settlements.”).  The “presumption” in favor of settlements is especially strong in 
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class actions.  O’Dowd v. Anthem, Inc., 2019 WL 4279123 (D. Colo. Sept. 9, 2019). 

Under Rule 23(e), approving a class action settlement is a two-step process: preliminary 

approval and then a fairness hearing.  As part of the first stage, the Court has preliminarily 

approved the Settlement Agreement, provisionally certified the Settlement Class, and authorized 

that notice be given to the Class so that interested members may object or opt out.  Fed. R. Civ. 

P. 23(e).  In the second stage, at issue here, the Court holds a fairness hearing to address any 

timely objections to either class treatment or the fairness and adequacy of the settlement.   

A. The Court Should Finally Certify The Settlement Class 

In its Preliminary Approval Order, the Court held that “[f]or purposes of this proposed 

Settlement Agreement only, and pending final approval of the Settlement Agreement after a 

Final Fairness Hearing, the Court finds that the Settlement Class satisfies the requirements of 

Rules 23(a) and (b)(3) of the Federal Rules of Civil Procedure.”  Order, ECF No 132, at 17.  The 

Court then went into more detail concerning each of the factors for class certification, again 

finding that each of the factors was satisfied.  See id. at 17-18.  None of the objectors have 

challenged the Court’s class certification ruling, and none contend that class certification is 

improper.  See Angeion Decl., Ex. G.  The Court may rely on the same rationale as explained in 

its Order to find that class certification is appropriate under Fed. R. Civ. P. 23(a) and (b) in 

connection with final approval.  See, e.g., In re Netflix Privacy Litig., 2013 WL 1120801, at *3 

(N.D. Cal. Mar. 18, 2013) (“Because the Objections do not appear to raise a viable challenge to 

th[e] conclusion [that certification of a settlement class is appropriate], the Court will rely on the 

rationale for class certification as explained in the Preliminary Approval Order.”). 
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B. The Proposed Settlement Warrants Final Approval 

“Under Rule 23(e)(2), the court may approve a proposal which binds class members only 

if it finds the proposal ‘fair, reasonable, and adequate’ after considering four factors.”   Murray v. 

Tips, Inc., 2020 WL 1852382, at *5 (D. Colo. Apr. 13, 2020) (Moore, J).  “Those four factors are 

whether ‘(A) the class representatives and class counsel have adequately represented the class; 

(B) the proposal was negotiated at arm's length; (C) the relief provided for the class is adequate, 

taking into account: (i) the costs, risks, and delay of trial and appeal; (ii) the effectiveness of any 

proposed method of distributing relief to the class, including the method of processing class-

member claims; (iii) the terms of any proposed award of attorney's fees, including timing of 

payment; and (iv) any agreement required to be identified under Rule 23(e)(3); and (D) the 

proposal treats class members equitably relative to each other.’”  Id. (quoting Rule 23(e)(2)).  “In 

addition, the Tenth Circuit has outlined factors for the courts to consider,” consisting of “(1) 

whether the proposed settlement was fairly and honestly negotiated; (2) whether serious 

questions of law and fact exist, placing the ultimate outcome of the litigation in doubt; (3) 

whether the value of an immediate recovery outweighs the mere possibility of future relief after 

protracted and expensive litigation; and (4) the judgment of the parties that the settlement is fair 

and reasonable.”  Id. at *5-6.  Almost all Tenth Circuit factors overlap with the factors set out in 

Rule 23(e)(2), as they predate the 2018 amendments to Rule 23.  Id., at *5 n. 2.   Here, the 

Settlement satisfies every Rule 23(e)(2) factor and all Tenth Circuit factors.  

Rule 23(e)(2)(A)(adequacy):  The Class Representatives and Class Counsel have 

adequately represented the Settlement Class.  This factor has effectively been addressed by the 

Court’s Order appointing Interim Co-Lead Class Counsel and the Court’s Preliminary Approval 
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Order.  See Order, ECF No. 132, at 16-17 (“The Class Representatives and Class Counsel have 

adequately represented the proposed Settlement class.  Class Counsel each have more than a 

decade of experience in complex litigation and class actions, and specific experience in COVID-

19-related class actions.  The Class Representatives also have supervised the litigation by 

reviewing pleadings, regularly communicating with Class Counsel regarding the litigation, and 

providing substantive documents as part of discovery.”) (citation omitted).  None of the 

objections take issue with the Court’s prior rulings or contend that Class Counsel or the Class 

Representatives are not adequate. 

 Rule 23(e)(2)(B)(negotiation) / Tenth Circuit Factor 1:  In determining whether a 

settlement was fairly negotiated, courts consider the experience of counsel, the vigor with which 

the case was prosecuted, and [any] coercion or collusion that may have marred the negotiations 

themselves.”  Suaverdez v. Circle K Stores, Inc., 2021 WL 4947238, at *7 (D. Colo. June 28, 

2021) (quotations omitted).  “Utilization of an experienced mediator during the settlement 

negotiations supports a finding that the settlement is reasonable, was reached without collusion 

and should therefore be approved.”  Id.  Here, as this Court has already found, the Settlement 

was negotiated at arm’s length over the course of many months, with sufficient discovery, after 

hard-fought litigation, and with the assistance of a mediator.  See Order, ECF No. 132, at 15 

(“The parties engaged in hard-fought litigation of the issues, exchanged both formal and informal 

discovery, and vigorously negotiated the settlement over the course of several months, including 

with the assistance of an experienced and qualified mediator, negotiating attorney fees only after 

a deal was struck for class compensation.  Thus, it appears to the Court that the Settlement was 

negotiated at arms’ length.”).  “Because the settlement resulted from arm’s length negotiations 
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between experienced counsel after significant discovery had occurred, the Court may presume 

the settlement to be fair, adequate, and reasonable.”   Lucas v. Kmart Corp., 234 F.R.D. 688, 693 

(D. Colo. 2006). 

 Rule 23(e)(2)(C)(i)(costs and risk) / Tenth Circuit Factors 2 & 3:  At Preliminary 

Approval, the Court found that the “Settlement of this action will conserve judicial resources [as] 

well as resources of the Parties.  In addition, the parties have actively litigated the legal issues 

and have exchanged substantial data to permit Class Counsel and the Court to thoroughly 

evaluate the Settlement Agreement against the risks and benefits of continued litigation.”  

Nothing has occurred in the interim that should disturb the Court’s holding. 

Had this litigation gone forward, there would be substantial costs and risks associated 

with class certification, summary judgment, trial, and appeal that all weigh heavily in support of 

Settlement.  Krivoshey Decl. ¶ 9.  For instance, in McCauliffe v. Vail Corp., 2021 WL 4820542, 

at *1-17 (D. Colo. Oct. 15, 2021), plaintiffs asserted very similar claims to those here, alleging 

that Alterra’s main competitor – Vail Resorts – harmed its season pass holders by cutting the 

2019/20 ski season short due to the COVID-19 pandemic.  Judge Jackson held for the defendant 

on every count, dismissing the action with prejudice, and adopted a conflicting definition of the 

term “season” as compared to the Court’s holding in this case.  See id., at *4-5.  Judge Jackson’s 

decision is now on appeal, and, even if reversed, it may be many years before the plaintiffs in 

that case are able to certify a class and proceed to trial, which would again be subject to yet more 

appeals.  Plus, the pending Tenth Circuit decision could potentially affect the Court’s favorable 

ruling in this case.  Here, Plaintiffs were able to obtain significant benefits for Settlement Class 

Members that will be available during the upcoming 2023/24 and 2024/25 seasons, without the 
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threat of no recovery at all.  Defendants continue to ardently deny all liability, and Judge 

Jackson’s ruling has only added weight to their substantially identical arguments. Should this 

case proceed, it would face serious hurdles at class certification, summary judgment, and on 

appeal.   

Rule 23(e)(2)(C)(ii)(effective distribution of relief):  As discussed above, the Pass 

Credits will be distributed automatically without the requirement of submitting a Claim Form, 

and will be uploaded automatically to Settlement Class Members’ online pass holder profiles.  

Based on the number of submitted claim forms so far, roughly  out of the  

Settlement Class Members will receive Pass Credits automatically, and an additional 10,000 that 

submitted claims will receive the Lift Product Vouchers.  Angeion Decl. ¶ 15.  This is a 

favorable outcome for this particular Settlement Class because, as discussed extensively at 

preliminary approval, the Pass Credits are highly likely to be redeemed.6  Further, for those 

Settlement Class Members that do not want to purchase a season pass, they will receive Lift 

Product Voucher by submitting a Claim Form.  The method of distribution is designed to be 

highly effective, as the default distribution mechanism will be done automatically. 

Rule 23(e)(2)(C)(iii)(attorney fees and service awards):  The proposed attorney’s fees 

 
 
6 Defendants’ data shows that its Ikon Pass pass customers renew their season passes at a rate 
between  to roughly  percent.  Krivoshey Decl. ¶ 6.  This has been consistently true both 
predating the COVID-19 pandemic and as recently as this past ski season.  Id.  In other words, 
Settlement Class Members are highly loyal to Defendants’ ski resorts and renew their season 
passes at an incredibly high rate.  Providing such customers with automatic Pass Credits, that 
would be loaded automatically to their online pass holder profiles, and that would apply to ski 
passes that they would have purchased anyways means that at least  percent, if not more 
(given the extra Pass Credit), of the $17.5 million in Pass Credits will be redeemed by Settlement 
Class Members.  And, given that Settlement Class Members have two seasons to use the Pass 
Credits, the redemption rate may well be above  percent. 
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are reasonable and well under federal benchmarks.  Class Counsel can request (and have 

requested) fees, expenses, and costs of up to $2,872,000, which amounts to just 14 percent of the 

overall value of the Settlement (if fees are included in the calculation).  See, e.g., Farley v. 

Family Dollar Stores, Inc., 2014 WL 5488897, at *4 (D. Colo. Oct. 30, 2014) (Moore, J.) 

(holding that a 33 percent fee and cost recovery “fall[s] within the range of what is reasonable in 

this District”).  At Preliminary Approval, the Court stated that “[i]t also appears to the Court that 

the terms of the proposed award of attorney fees and expenses, and service awards, are fair and 

reasonable.”  No Class Member has objected to the propriety or size of the Service Awards for 

the Class Representatives.  Plaintiffs address attorney’s fees in more detail in their accompanying 

briefing in their pending motion for fees.   

Rule 23(e)(2)(C)(iv)(settlement agreement):  The Settlement Agreement has been filed 

on the docket at ECF No. 131.  Suaverdez, 2021 WL 4947238, at *8 n. 7 (factor satisfied where 

“the Parties have submitted their proposed Settlement Agreement as Exhibit 1”). 

Rule 23(e)(2)(D) (equitable treatment):  The Settlement treats Settlement Class 

Members as equitably as possible, taking into consideration the varying amounts of harm they 

are alleged to have suffered.  As in a typical consumer product class action, where settlement 

class members can receive benefits depending on the number of products they purchased within 

the class period, here, Settlement Class Members can receive benefits depending on the number 

of days they utilized their Ikon passes.  This is a fair and rational manner of providing benefits.  

In reviewing these benefits at Preliminary Approval, the Court found that they are “fair, 

adequate, and reasonable.”  Order, ECF No. 132, at 4. 
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The Additional Fourth Tenth Circuit Factor: As discussed above, the “Tenth Circuit’s 

additional factors largely overlap with the Rule 23(e)(2) favors.”  Suaverdez, 2021 WL 4947238, 

at *7 n. 6 (quotations omitted).  “[O]nly the fourth factor [the judgment of the parties that the 

settlement is fair and reasonable] is not subsumed into the new Rule 23.”  Id. (quotations and 

bracketing omitted).  The Settlement also satisfies this factor.  

“Counsels’ judgment as to the fairness of the agreement is entitled to considerable 

weight.”  Lucas, 234 F.R.D at 695.  Here, experienced counsel versed in class action litigation 

and settlements strongly believe that the Settlement is fair and reasonable.  See Rhodes v. Olson 

Associates, P.C., 308 F.R.D. 664, 667 (D. Colo. 2015) (“Class Counsel are experienced in 

consumer class actions, and weight is given to their favorable judgment as to the merits, fairness, 

and reasonableness of the settlement.”).  Further, the Class Representatives, who span the range 

of pass usage and credit types, strongly support it as well. 

In sum, under both Rule 23(e)(2) and the Tenth Circuit factors, the proposed Settlement 

is fair, reasonable, and adequate and should be approved. 

V. THE COURT SHOULD FIND THAT THE PROVIDED NOTICE SATISFIES 
RULE 23 AND DUE PROCESS 

At Preliminary Approval, the Court approved the proposed Notice Plan and found that it 

“comports with due process, Rule 23, and all other applicable law.”  Order, ECF No. 132, at 18.  

“Here, adequate notice consists of email notice and mail notice where email addresses are 

unavailable, which is the best practicable notice under the circumstances.”  Id. at 18-19.  “[A]s 

modified … the substance of the proposed Notice Materials fully apprises the Settlement Class 

of their rights …[,] contains all of the necessary information required to inform Settlement Class 
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Members of their rights under the Settlement, and also directs them to the Settlement Website 

where they can obtain more detailed information.”  Id. at 19.  “In addition, Settlement Class 

Members will be provided a toll-free number to call with questions.”  Id.  “That the costs of 

notice do not reduce amounts available to the class is further evidence that the notice is fair and 

reasonable.”  Id.  The Settlement Administrator has fully and successfully implemented the 

Notice Plan.  See gen. Angeion Decl.  No Class Member has objected on the basis that the Notice 

Plan was somehow inadequate.  Accordingly, the Court should once again find that the Notice 

Plan “comports with due process, Rule 23, and all other applicable law.”  Order, ECF No. 132, at 

18.   

VI. THE COURT SHOULD OVERRULE THE 9 OBJECTIONS 

“A certain number of opt-outs and objections are to be expected in a class action.”  In re 

Cardizem CD Antitrust Lit., 218 F.R.D. 508, 527 (E.D. Mich. 2003).  If, however, “only a small 

number of objections are received, that fact can be viewed as indicative of the adequacy of the 

settlement.”  Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 118 (2d Cir. 2005) 

Here, out of a Settlement Class of roughly  Class Members, 9 have objected.  

Angeion Decl. ¶ 17, Ex. G.  Even before getting into the merits of the objections, it is important 

to note that an objection rate of  percent is itself a very strong factor supporting the 

reasonableness of the Settlement.  See In re Qwest Comms. Int’l, Inc. Securities Lit., 625 F. 

Supp. 2d 1133, 1139 (D. Colo. 2009) (“Only four objections to the settlement have been filed.  

Although they may not be fully satisfied with the settlement, the vast majority of class members 

apparently concede that the settlement is fair or, as a practical matter, likely is the best result that 

can be achieved … This factor weighs in favor of approval of the settlement.”); In re New 
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Mexico Natural Gas Antitrust Lit., 607 F. Supp. 1491, 1507 (D. Colo. 1984) (“To date the court 

has received fewer than twenty objections to all or parts of the tentative settlement.  This 

represents a miniscule percentage of the total class membership.  From this we can only assume 

that a vast majority of the class members have no substantial objection to the terms of the 

proposed settlement.”).  See also Mangone v. First USA Bank, 206 F.R.D. 222, 226-227 (S.D. Ill. 

Feb. 2, 2001) (holding that “the Settlement was strongly supported by the Class as evidenced by 

the extremely low percentage of opt outs and objections” where there were 97 objections and 

19,637 opt-outs in a class of 18.5 million, meaning that “a mere .0052% of all Settlement Class 

Members” objected); In re Ins. Brokerage Antitrust Lit., 282 F.R.D. 92, 103 (D.N.J. 2012) 

(noting that having only seven objections in a class of 1.2 million was a “rare phenomenon” and 

supported the settlement).  The remaining  percent of Settlement Class Members have not 

objected, with roughly 10,000 submitting claims for Lift Product Vouchers, and the remaining 

 set to receive automatic Pass Credits. 

The substance of the objections can be generally broken down into two issues 1) the 

benefits of the Settlement are not big enough, and 2) the attorney’s fees are too high.  These are 

classic objections that appear in virtually every class action settlement.  See, e.g., In re 

Telectronics Pacing Sys., Inc., 137 F. Supp. 2d 985, 1018 (S.D. Ohio 2001) (“It is inevitable that 

some within the class will not agree with the terms of [a settlement] and the [p]lan of 

[a]llocation, and will protest that they could have recovered more were they allowed to proceed 

individually.”).  “As the Ninth Circuit has noted, however, ‘[s]ettlement is the offspring of 

compromise; the question [a court addresses] is not whether the final product could be prettier, 

smarter or snazzier, but whether it is fair, adequate and free from collusion.”  Id. (quoting 
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Hanlon v. Chrysler Corp., 150 F.3d 1011, 1027 (9th Cir. 1998), overruled on other grounds by 

Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338 (2011)).  See also Bezdek v. Vibram USA, Inc., 809 

F.3d 78, 83 (1st Cir. 2015) (“The fact that a better deal for class members is imaginable does not 

mean that such a deal would have been attainable in these negotiations, or that the deal that was 

actually obtained is not within the range of reasonable outcomes.”)   

 Objector Shreve asserts that a more “fair” settlement “would be a rebate on the lost 

months plus assurance that season prices will not increase,” and also asserts that “any settlement 

like a discount for future passes is of no compensation” because some in his family have 

purportedly quit skiing for good.  Angeion Ex. G, pdf p. 34.  With inflation currently at 40-year 

highs, it is understandable that consumers want prices to not increase in the future – but such a 

demand is unreasonable as Alterra would very quickly go out of business without the ability to 

raise prices while its own costs (like labor) skyrocket.  Further, Mr. Shreve and his family can 

submit claims for Lift Product Vouchers under the Settlement, which, as the Court recognized at 

Preliminary Approval, “are fully transferrable and may be sold for profit.”  Order, ECF No. 132, 

at 16.  This benefit was specifically designed to ensure that even the very small minority of Class 

Members that do not wish to ski in the future could benefit from the Settlement.   

Objector Wilson asserts that Class Members should get a direct refund instead of a pass 

credit or product voucher that may purportedly benefit Alterra by forcing class members to buy 

tickets in the future.  Angeion Ex. G, pdf p. 57.  By choosing a Lift Product Voucher (and then 

selling it), Mr. Wilson can get compensated without ever having to purchase another Alterra 

ticket.  And, as discussed above and at preliminary approval, over  of Settlement Class 

Members were likely going to purchase ski passes in the future regardless of the Settlement.  

Case 1:20-cv-01057-RM-SKC   Document 152-1   Filed 12/13/22   USDC Colorado   Page 21 of
25



17 
 
 

Given that these transactions were going to occur regardless, the $17.5 million in credits Alterra 

is forced to issue through the Settlement will be a direct hit to their bottom line, not a benefit. 

 Objector Patton “agree[s] with the plan to have Alterra return monies paid for the pass in 

the season the resort(s) were closed early, however, [his] position is it should be a full refund of 

the pass amount for skiers that only got to use their pass for a few days.”  Angeion, Ex. G, pdf p. 

38.  As discussed extensively throughout this litigation, the ski season was only cut by an 

estimated 20 percent.  It makes no sense why consumers should get a full refund, especially for 

consumers that used their passes a few times, like Mr. Patton.  No reasonable damages would 

support such a demand.   

Objector Cardoza seems to approve of Class Members receiving only a portion of their 

pass fees in the form of a “credit,” but insists that the amount be “at least half” of the price of the 

passes because he believes “that we lost over half of the season.”  Id., Ex. G, pdf p. 40.  Mr. 

Cardoza is, however, mistaken.  Only twenty percent of the ski season was lost, not “over half.” 

 Objector Walter’s objections largely appears to complain that the Settlement should have 

given Class Members access to Alterra’s ski resorts the following year for free, and that the 

current promotions by Alterra are bigger than the benefits made available by the Settlement.  See 

id., Ex. G, pdf p. 42.  He also claims that he should be compensated for tickets he purchased in 

the spring of 2021 (the year after the early-terminated year in question).  Like the other 

objections, Mr. Walter fails to account for or discuss the strengths of the case or the risks of 

litigation.  Settlement is a compromise.  Here, the $20 million Settlement is outstanding 

considering that the analogous Vail litigation did not survive the pleading stage.  In any case, Mr. 

Walter appears to misunderstand how the Pass Credits work.  To the extent Alterra is offering 
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any promotions for the upcoming ski seasons, the Pass Credits “may be applied toward the 

purchase of an Ikon pass product at an already discounted price or be applied with other 

available discounts.”  Settlement § IV(C) (emphasis added).  And, if Mr. Walter were to choose 

the Lift Product Voucher, he could simply sell them and use the money for whatever he wants, 

including future passes to non-Alterra resorts. 

 Like Mr. Walter, Objector Reader asserts that he should have received a “settlement in 

kind” – of being allowed to ski for free for a portion of the following season.  Id., Ex. G, pdf p. 

47.  Such an outcome, however, may only have been possible had Plaintiffs won at trial – as it 

would give class members “in kind” 100% of their losses.  Even in such a scenario, other class 

members (like Objector Shreve) would complain that this would not benefit them at all, as they 

have no interest in skiing in the future.  Mr. Reader also claims that he “would have accepted a 

proportional discount on the next season’s pass,” but was unhappy with the $100 that Alterra 

apparently offered.  $100 is, however, roughly equivalent to the value of 20% of the season that 

was lost considering that many season passes cost around $500-600. 

 Objector Levan asserts that Alterra should offer full pass credits to single-day or 

unredeemed class settlement members “or” offer a cash refund equivalent of 70-80% of the pass 

value to single-day or unredeemed class settlement members who do not elect the pass credit 

option.  Id., Ex. G, pdf p. 49.  As an initial matter, people who did not use their passes even once 

(the “unredeemed” customers), are not part of the Settlement Class at all because they already 

did, in fact, receive free season passes for the following season.  There is no explanation of why 

someone that did use their passes should nonetheless receive 100% credit – no reasonable 
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damages theory would ever support this.  There is also no explanation why customers should get 

70-80% of their pass value when only 20% of the season was lost. 

 Objector Kocian believes that Class Members who skied the most should also benefit the 

most from the Settlement, as he argues that those same Class Members were likely to ski the 

most during the lost portion of the ski season.  Id., Ex. G, pdf p. 55.  Class Counsel considered 

such issues at mediation and in in their damages analyses.  Such an argument does not account 

for a near-certain offset of damages defense that Alterra would assert due to the tremendous 

value Class Members like Kocian already received by skiing for “38 days.”  According to 

Alterra, Mr. Kocian is owed nothing at all.  It does not appear fair to award Class Members that 

already benefited the most with the greatest compensation. 

 Only two objectors, Shreve and Martin, appear to directly object to Class Counsel’s 

request for attorney’s fees.  Id., Ex. G pdf p. 34, 36.  Again, the fact that only two Class 

Members object to Class Counsel’s request for attorney’s fees and costs strongly supports Class 

Counsel’s motion.  Issues concerning attorney’s fees are more fully addressed in Plaintiffs’ 

motion for fees, and the associated reply in support of that motion.  Neither of these objections 

have any merit.  Shreve claims that attorneys’ fees are a “windfall” because “class holders will 

likely get almost nothing for our passes.”  Id., Ex. G, pdf p. 34.  But, as the Court has already 

found, the Settlement provides for $17.5 million in benefits for the pass credits alone.  Plaintiffs’ 

requested attorneys’ fees and costs amount to only about 14 percent of the total value of the 

Settlement, far less than is typically awarded in consumer class actions, and a fraction of what a 

lawyer working on a contingency basis would charge an individual client.  Objector Martin’s 

objection is even more nonsensical, as he believes that the fees are excessive because the lawsuit 
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is “frivolous,” and it “seems unfair to punish Alterra for a global pandemic.”  Id., Ex. G, pdf p. 

36.  But the lawsuit is not frivolous – the Court denied Alterra’s motion to dismiss.  And no one 

is “punishing” Alterra.  Alterra voluntarily entered into a settlement valued at $20 million.  

Companies do not agree to shell out $20 million to end “frivolous” lawsuits.  If Martin truly 

believed that the lawsuit was “frivolous” and was “punishing” Alterra, he should have opted-out.  

Instead, by remaining a Class Member, he will automatically receive a Pass Credit that he will 

likely use next season, like the vast majority of the Settlement Class. 

VII. CONCLUSION 

For the foregoing reasons, the Motion should be granted. 

Dated: December 5, 2022    Respectfully submitted, 

            /s/ Yeremey Krivoshey          

Yeremey Krivoshey 
BURSOR & FISHER, P.A. 
1990 N. California Blvd., Suite 940 
Walnut Creek, CA 94596 
Telephone: (925) 300-4455 
Email: ykrivoshey@bursor.com 
 
Jonas B. Jacobson 
Simon C. Franzini 
Gregory S. Dovel 
Julien A. Adams 
DOVEL & LUNER, LLP 
201 Santa Monica Blvd., Suite 600 
Santa Monica, CA 90401 
Telephone: (301) 656-7066 
Email:  jonas@dovel.com 
 simon@dovel.com 
 greg@dovel.com 
 julien@dovel.com 

 
Interim Co-Lead Class Counsel 
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the complaints; (b) investigated Defendants’ refund policies; (c) analyzed Defendants’ 

representations on its website, terms of use, press releases, and emails; (d) analyzed Defendants’ 

COVID-19 refund policy and announcements; (e) researched Defendants’ corporate structure; (f) 

investigated the potential damages model necessary for the claims in this action; (g) interviewed 

dozens of class members and potential clients and analyzed and compiled consumer complaints; 

(h) investigated potential claims of class members that purchased ski pass insurance and filed 

separate claims against the insurers; and (i) evaluated the adequacy of the named plaintiffs.   

4. After appointment, the Parties began discovery in earnest in September 2021, 

exchanging initial disclosures, serving requests for production, interrogatories, and third-party 

subpoenas on the National Ski Areas Association, Inc., Powdr Corporation, and RRC Associates, 

LLC.  The Parties conducted extensive discovery, both through formal exchanges and through 

mediation.  Defendants produced hundreds of thousands of Ikon Pass holder purchase and 

visitation records, responded to interrogatories, and produced information concerning revenue, 

sales, and customer renewal rates.  This information was critical to an analysis of damages, as 

Plaintiffs’ damages theory rested largely on the contention that Defendants prematurely ended 

the ski “season” without compensation or refunds.  Through discovery and expert analysis, 

Plaintiffs believed that the ski “season” was cut short by roughly 20 percent.  Plaintiffs retained 

and consulted with three experts to analyze both liability issues (i.e., the amount of the season 

that was cut short) and damages.  Plaintiffs developed multiple alternative damages theories, 

using data on ski pass usage and season length.  This included theories for both legal damages 

and, alternatively, equitable restitution. 

5. Settlement negotiations were arduous, contentious, and well-informed.  In late 

October 2021, the Parties booked a mediation before Jill R. Sperber, Esq., of Judicate West.  

Prior the mediation, the parties conducted an extensive review of Defendants’ Class Member and 

revenue records, consulted with experts, and exchanged sober reviews of respective damages 

methodologies and analyses.  The Parties participated in a full-day mediation before Ms. Sperber 

on January, 24 2022, and then continued those negotiations with the mediator throughout the 
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months that followed.  The Parties negotiated the benefits due to Settlement Class Members 

through the mediator and were able to finalize those terms prior to any discussion of reasonable 

attorneys’ fees, costs, and service awards to the Plaintiffs.  Only after reaching an agreement as 

to the Class benefit terms, the Parties began negotiations through the mediator regarding 

reasonable attorneys’ fees, costs, and service awards to the Plaintiffs, which, as discussed below, 

do not derogate in any way from the benefits that are otherwise available to Settlement Class 

Members under the Settlement.  The Parties executed a binding term sheet on June 5, 2022.  

After finalizing and executing the term sheet, the Parties drafted and negotiated the terms of the 

full Settlement Agreement, including the contents of the notice plan and Claim Form.  The 

Settlement Agreement was executed on August 11, 2022. 

6. I reviewed Defendants’ data to review historical renewal rates of Defendants’ 

Ikon season passes both pre-dating COVID-19, including COVID-19 seasons, and up to the 

present season, including data for the 2018/19, 2019/20, 2020/21, and 2021/22 seasons.  Based 

on my analysis of the data, I believe that the renewal rates referenced in the Motion to be 

accurate. 

7. Staff at my office and I personally have fielded dozens of calls from Class 

Members that were ecstatic with the results of the Settlement. 

8. I believe that neither the Plaintiffs nor Class Counsel have any interests 

antagonistic to those of the Settlement Class.  The Parties have no “clear sailing” provision, and 

Defendants remain free to oppose the amount sought by Class Counsel for fees, costs, and 

expenses.  The Plaintiffs have vigorously prosecuted this action on behalf of themselves and the 

putative Settlement Class.  Through my, and my cocounsel’s (Dovel & Luner) interaction with 

the Plaintiffs, I believe that they have been exemplary Class Representatives.  They have 

participated on many phone calls and Zoom calls with counsel to discuss settlement, discovery, 

the allegations, and litigation strategy.  They have each been attentive, very responsive to 

inquiries and requests by email and phone from Class Counsel, and have been proactive in 

keeping abreast of developments in the litigation.  Each of the Plaintiffs was willing to appear for 
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a deposition and to testify at trial, had it been necessary.  I believe that their vigorous pursuit and 

efforts in this litigation, on behalf of Settlement Class Members, should be rewarded with the full 

$3,500 allowed by the Settlement Agreement. 

9. I believe that had this litigation gone forward, there would be substantial costs and 

risks associated with class certification, summary judgment, trial, and appeal that all weigh 

heavily in support of Settlement.  For instance, in McCauliffe v. Vail Corp., 2021 WL 4820542, 

at *1-17 (D. Colo. Oct. 15, 2021), plaintiffs asserted very similar claims to those here, alleging 

that Alterra’s main competitor – Vail – harmed its season pass holders by cutting the 2019/20 ski 

season short due to the COVID-19 pandemic.  Judge R. Brooke Jackson held for the defendant 

on every count, dismissing the action with prejudice, and adopted a conflicting definition of the 

term “season” as compared to the Court’s holding in this case.  See id., at *4-5.  Judge Jackson’s 

decision is now on appeal, and, even if reversed, it may be many years before the plaintiffs in 

that case are able to certify a class and proceed to trial, which would again be subject to yet more 

appeals.  I believe that obtaining the significant recovery through the Settlement is absolutely in 

the best interests of the Settlement Class, as opposed to taking the dangerous road of proceeding 

with litigation through trial and appeals on the off chance that class members might get more 

some day years in the future. 

10. In Strassburger v. Six Flags, et al., Case No. 2020CH06208 (Circuit Court of 

Cook County, Illinois) the vast majority of the benefits memorialized in the settlement (the $84 

million in automatic membership credits that Alterra mentions) were announced voluntarily by 

the defendant well before the parties even began settlement discussions. 

11. In Maree, et al. v. Deutsche Lufthansa AG, Case No. 8:20-cv-00885-SVW-MRW 

(C.D. Cal.), though Bursor & Fisher has not done a full or official lodestar calculation, a cursory 

review of the firm’s billing records shows that the firm had billed less than 400 hours at the time 

the motion for preliminary approval was filed in that case. 

12. I have billed more time to the present action (Alterra) than any other action in 

2022.  As the highest-billed matter, this case certainly precluded me from taking on other work.  
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I have, on multiple occasions, passed on potentially lucrative new cases because of my time 

commitments in this litigation. 

13. As discussed in my declaration in support of the motion for fees, Bursor & Fisher, 

P.A. had expended 429.3 hours through November 2, 2022.  Since that time, Bursor & Fisher, 

P.A. has spent an additional 54.5 billable hours on this case, including on settlement 

administration, the motion for final approval, and related issues. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge.  Executed December 5, 2022, at Louisville, Kentucky. 

  

          /s/ Yeremey Krivoshey  
         Yeremey Krivoshey 
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 20-cv-01057-RM-SKC
Consolidated for Pretrial:
20-cv-01158-RM-SKC; 20-cv-01175-RM-SKC
20-cv-01186-RM-SKC; 20-cv-01254-RM-SKC
20-cv-01347-RM-SKC; 20-cv-01520-RM-SKC
20-cv-01583-RM-SKC; 20-cv-01691-RM-SKC
20-cv-01699-RM-SKC; 20-cv-02021-RM-SKC
20-cv-02907-RM-SKC

TIMOTHY GOODRICH, NOLTE MEHNERT, GEORGE T. FARMER JOSEPH
PANGANIBAN, ERIK ERNSTROM, W. WALTER LAYMAN,  BRADLEY BRIAR, and 
KERI REID, each individually and on behalf of all others similarly situated, 

Plaintiffs,

v.

ALTERRA MOUNTAIN COMPANY, ALTERRA MOUNTAIN COMPANY U.S. INC., 
and IKON PASS INC., 

Defendants.

DECLARATION OF RYAN CHUMLEY OF ANGEION GROUP, LLC IN SUPPORT OF
MOTION FOR FINAL APPROVAL

I, Ryan Chumley, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the 

following is true and correct:

1. I am a Senior Project Manager at the class action notice and settlement administration firm

Angeion Group, LLC (“Angeion”), the Settlement Administrator retained in this matter, located at 

1650 Arch Street, Suite 2210, Philadelphia, PA 19103. I am over 21 years of age and am not party 

to this action. I have personal knowledge of the facts set forth herein.

2. Angeion was retained by Defendants and appointed by this Court to serve as Settlement

Administrator and to, among other tasks, provide notice to potential Class Members; respond to 

Class Member inquiries; receive and process Class Member claim forms, exclusion requests and 
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objections; and perform other duties as specified in the Class Action Settlement Agreement and 

Release or by the order(s) of the Court, including but not limited to the Preliminary Approval Order, 

entered on September 20, 2022. 

3. Angeion is not related to or affiliated with Plaintiffs, Plaintiffs’ Counsel, Defendants or 

Defendants’ Counsel. 

CAFA NOTICE 

4. Pursuant to 28 U.S.C. § 1715, Angeion, on behalf of Defendant, caused notice regarding the 

settlement to be sent to the Attorneys General of all states and territories, as well as the Attorney 

General of the United States on September 2, 2022 (“CAFA Notice”). As of the date of declaration, 

Angeion has not received an objection from any governmental agency. The CAFA Notice was in 

the same form as Exhibit A attached hereto. 

CLASS LIST 

5. On September 16, 2022, Angeion received from the Defendant, a spreadsheet containing a 

total of  records containing: Pass Holder Name, Purchaser Name, Pass ID, phone number, 

and number of days skied.  Email addresses were provided for  records and mailing 

addresses were provided for  records. 

6. Angeion reviewed the  records that were provided to compile the Class Member 

database (“Class List”). 

EMAIL NOTICE 

7. On October 4, 2022, Angeion caused the Email Notice to be sent to the records 

with an email address of which  emails were delivered and 25,975 were not delivered due 

to either having an invalid email address or a bounce.  

8. On October 7, 2022, Angeion caused the Email Notice to be resent to 17,659 records which 

were initially undeliverable as a soft bounce. Of these 17,659 emails, 13,522 were delivered and 

4,137 were not delivered due to a hard bounce.  A true and accurate copy of the Email Notice is 

attached hereto as Exhibit B. 
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MAILED NOTICE 

9. Angeion processed the 12,945 mailing addresses for records who did not receive a delivered 

email notice through the United States Postal Service (“USPS”) National Change of Address 

(“NCOA”) database to identify updated addresses for individuals and businesses who have moved 

in the last four years and filed a change of address card with the USPS. The NCOA results provided 

1,759 updated addresses for the Class Members. Angeion updated the Class List with these updated 

addresses. 

10. Beginning on October 17, 2022, the Settlement Postcard notice was mailed to all 12,945 

Class Members who did not receive a delivered email notice and had a mailing address via United 

States Postal Service (“USPS”) first class mail, postage prepaid. A true and accurate copy of the 

Postcard Notice is attached hereto as Exhibit C.  

11. As of December 2, 2022, the United States Postal Service (“USPS”) has not returned any 

Notices with a forwarding address.  

12. As of December 2 2022, a total of 315 of the initial 12,945 Notices mailed have been 

returned by the USPS as undeliverable without a forwarding address. These records were processed 

through address verification searches (“Skip trace”). A new address was located for 51 records. 

Angeion updated the Class List and has re-mailed Notices to the 41 Class Members located via this 

process. Of the re-mailed Notices, none have been returned by the USPS a second time. Angeion 

will continue to skip traces returned Notices until the January 2, 2023 Claim Form deadline. 

CASE SPECIFIC WEBSITE 

13. On October 3, 2022, Angeion established the following website dedicated to this 

Settlement:  www.skipasssettlement.com (“Settlement Website”). The Settlement Website contains 

online portals where class members may submit a claim or opt-out from the settlement. 

Additionally, the Long Form Notice, Claim Form, Settlement Agreement, Preliminary Approval 

Order and other settlement related documents are available for download. The Settlement Website 

also has a “Frequently Asked Questions” page which provides Class Members with answers to 

common inquiries about the Settlement, and a “Contact Us” page which provides Class Members 
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with the mailing address, phone number and email address to contact the Settlement Administrator. 

These notices were substantially in the form approved by the Court in its September 20, 2022 Order, 

and the Frequency Asked Questions notice now provides additional clarity to parents or guardians 

taking action on behalf of their dependent Class Members. True and accurate copies of the Long 

Form Notice and Claim Form are attached hereto as Exhibit D and Exhibit E respectively. As of 

December 1, 2022, there had been 41,941 unique visitors and 81,592 page views of the Settlement 

Website. 

CASE SPECIFIC HOTLINE 

14. On October 3, 2022, Angeion established a toll-free hotline dedicated to this Settlement to 

further apprise Class Members of their rights and options in the Settlement: 1-855-484-8285. The 

toll-free hotline utilizes an interactive voice response (“IVR”) system to provide Class Members 

with responses to frequently asked questions and provide essential information regarding the 

Settlement. Class Members may also leave a message for the Settlement Administrator, provide 

updated contact information or ask additional questions and Angeion will call them back. This 

hotline is accessible 24 hours a day, 7 days a week.  As of December 1, 2022, there had been 338 

calls to the toll-free telephone number. 

CLAIM FORMS, REQUESTS FOR EXCLUSION AND OBJECTIONS 

15. The deadline for Class Members to submit a Claim Form is January 2, 2023. As of 

November 30, 2022, Angeion has received 10,309 Claim Forms (10,290 via online portal and 19 

via paper). 

16. The deadline for Class Members to request exclusion from the Settlement was November 

18, 2022. As of November 30, 2022, Angeion has receive 55 requests for exclusion. A table 

summarizing the exclusions received is attached hereto as Exhibit F. 

17. The deadline for Class Members to object to the Settlement was November 18, 2022. As of 

November 30, 2022, Angeion has received 9 objections to the Settlement. Redacted versions of the 

objections received are attached hereto as Exhibit G. 
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ADMINISTRATIVE COSTS 

18. Through October 31, 2022, Angeion has incurred $41,603.45 in costs to administer the 

Settlement. Angeion estimates it will incur approximately $21,080.551 in additional costs to 

administer this the Settlement through its conclusion. 

I hereby declare under penalty of perjury that the foregoing is true and correct.  

Dated:  December 2, 2022 

        ____________________ 
         

RYAN CHUMLEY 

 
1 The estimated future costs are subject to change based on the final number of claims filed, class member 
communication and other administration tasks.  

Ryan Chumley
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QUESTIONS? CALL 1-855-484-8285 OR GO TO WWW.SKIPASSSETTLEMENT.COM 
 4 

may be used at any time during the standard applicable sales period toward the purchase of any 
Ikon pass product available for use during the 2023/24 or 2024/25 Ski Seasons that the Pass 
Credit recipient is eligible for. A Pass Credit may be applied toward the purchase of an Ikon pass 
product at an already discounted price or be applied with other available discounts (e.g., renewal 
credit, nurses discount, college discount, and so on). 

D. Pass Credit Transferability. The Pass Credit amount is not transferrable except to another Ikon 
pass holder associated with the same primary pass holder account (an “Affiliate Ikon Pass 
Holder”). To request a qualifying transfer to an Affiliate Ikon Pass Holder (that is, someone within 
the same primary pass holder account), the primary pass holder must contact Alterra’s standard 
call center.  

E. Stack-ability. Upon transfer, Affiliate Ikon Pass Holder Pass Credits may be used in combination, 
to purchase one or more Ikon pass product(s) as described above for anyone who is an Affiliate 
Ikon Pass Holder. Each Pass Credit, however, may only be used toward the purchase of a single 
qualifying Ikon pass product, and any unused remaining portion of said Credit will be forfeited.   

Lift Product Voucher  

A. Lift Product Voucher Amounts. For any Settlement Class Member who used their 2019/20 Ikon 
Pass to access an Ikon Resort a total of one or more days prior to March 15, 2020, the following 
Lift Product Vouchers are available to elect instead of a Pass Credit: 

1. Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort 
exactly 1 day, may elect to receive one 50% Lift Product Voucher; 

2. Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort 
exactly 2 days, may elect to receive one 40% Lift Product Voucher; 

3. Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort 
exactly 3 days, may elect to receive one 30% Lift Product Voucher: 

4. Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort 
exactly 4 days, may elect to receive one 25% Lift Product Voucher; and  

5. Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort 
exactly 5 or more days, may elect to receive one 20% Lift Product Voucher.  

B. Lift Product Voucher Election and Delivery. If a Settlement Class Member submits a Claim 
Form and makes a Valid Election (in lieu of a Pass Credit), the Lift Product Voucher will be 
applied to the individual Ikon pass holder profile and placed in the account of the primary pass 
holder associated with the Settlement Class Member’s profile as of the date of disbursement of 
the Lift Product Voucher. To make a Valid Election, a Settlement Class Member must submit a 
properly completed claim form by the Court-approved deadline that includes, among other 
information, the name, address, email address, and unique Customer ID or Pass ID associated 
with their Ikon pass holder account. 

C. Lift Product Voucher Scope of Use. The Lift Product Voucher may be applied toward the 
purchase and use on or before July 31, 2025 of one single-day lift ticket at any single Alterra 
Mountain Company-owned or operated resort. The Lift Product Voucher may be redeemed and 
applied toward the purchase of a single day lift ticket online through the applicable Alterra 
Mountain Company-owned or operated resort’s website or at the walk-up window. A Lift Product 
Voucher may be applied toward the purchase of a single day lift ticket at the posted full or 
Advance Purchase rate, but may not be applied to an already discounted rate or combined with 
other available discounts. 

D. Lift Product Voucher Transferability. The Lift Product Voucher is fully transferrable and may be 
resold once by each Settlement Class Member recipient. To complete a transfer, a Settlement 
Class Member will, using their online Ikon pass holder account, enter the email address of the 
transferee. The transferee will then receive an email prompting them to accept or decline the 
transfer. To accept the transfer, the transferee must have or create an online Ikon account, 
though they need not make any purchase. A Lift Product Voucher may not be transferred or 
resold a second time. 
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2019-2020 Ikon Pass Class A ion Litigation Settlement 

Claim Form - Instructions 
IKON-CA 

Instructions 

 Instructions for Completing the Enclosed Claim Form  
 

The Parties have reached a settlement agreement in a class action lawsuit against Alterra Mountain Company and related companies 
seeking money back for 2019-2020 Ikon Passes and Ikon Base Passes (“2019/20 Ikon Passes”) because of ski resort closures in 
March 2020 due to COVID-19. The Settlement Class includes all persons in the United States who purchased or received as a gift 
any form of Ikon pass for the 2019/20 season, subject to some conditions described in the full Settlement Agreement.  If Alterra’s 
records indicated that you are a member of this class, you should have received an email or mail notice of this settlement. Please 
check the email address associated with your Ikon Pass account if you believe you are a member of this Class and are not sure if you 
have received notice.  
 
If you believe you are a member of this class, and wish to elect to receive a Lift Product Voucher instead of an Ikon Pass 
Credit, then you must complete and submit the enclosed Claim Form online or by U.S. Mail at the addresses provided below. 
If you wish to receive the Ikon Pass Credit instead of the Lift Product voucher, there is no need to fill out this Claim Form, 
as it will be provided automatically if the Court approves the Settlement. 
 
Detailed information about qualifying 2019-20 Ikon Pass and Ikon Base Pass Holders, as well as benefits available under the terms 
of the settlement, can be found at www.SkiPassSettlement.com.  
 

WEB:  www.SkiPassSettlement.com/submitaclaim 
 

MAIL:  Goodrich v. Alterra Mountain Company Settlement 
Class Action Administrator 
1650 Arch Street, Suite 2210 
Philadelphia, PA 19103 

 
Important Deadlines: Claim Forms for 2019/20 Ikon Passes must be submitted online or postmarked by January 2, 2023.  
 
Potential Benefit: If you purchased or received as a gift any form of Ikon Pass for the 2019/20 ski season, and used your 2019/20 
Ikon Pass for mountain access to any Ikon Resort on one or more days on or before March 15, 2020, then you may be eligible for a 
Pass Credit toward the purchase of any Ikon Pass product available for the 2023/24 or 2025/25 Ski Season, as follows: 

 A single $150 Pass Credit for Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort 
exactly 1 day;  
 

 A single $125 Pass Credit for Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort 
exactly 2 days; 
 

 A single $100 Pass Credit for Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort 
exactly 3 days;  
 

  A single $50 Pass Credit for Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort 
exactly 4 days;  
 

 A single $20 Pass Credit for Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort exactly 
5 or 6 days; and 
 

 A single $10 Pass Credit for Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort 7 or 
more days. 
 

If you are eligible, then the appropriate Pass Credit amount will automatically be applied to your individual Ikon pass 
holder profile, without your needing to fill out a Claim Form or take any other affirmative action. 
 
If you are eligible for a Pass Credit, you may instead elect in this Claim Form to receive a Lift Product Voucher, which may be 
applied toward the purchase of one single day lift ticket at any single Alterra-owned or operated resort (“Alterra Resort”) to be used 
on or before July 31, 2025, as follows: 
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 Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort exactly 1 day, may elect to receive 

one 50% Lift Product Voucher; 
 

 Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort exactly 2 days, may elect to receive 
one 40% Lift Product Voucher; 
 

 Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort exactly 3 days, may elect to receive 
one 30% Lift Product Voucher; 
 

 Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort exactly 4 days, may elect to receive 
one 25% Lift Product Voucher; and  
 

 Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon Resort exactly 5 or more days, may elect to 
receive one 20% Lift Product Voucher.  

  
The above benefits are subject to additional terms and conditions set out in the Settlement Agreement and Long-Form FAQ 
Notice, both of which are available online at www.SkiPassSettlement.com. 
 
Making a Claim: If you believe you are an eligible Class Member, and you wish to elect a Lift Product Voucher instead of accepting 
the Pass Credit, then you must complete this entire Claim Form and submit the completed Claim Form by U.S. Mail or online at 
www.SkiPassSettlement.com by January 2, 2023. 
 
**If you have questions about completing the Claim Form, please visit www.SkiPassSettlement.com, or contact the Claims 
Administrator at info@SkiPassSettlement.com or 855-484-8285. 
 
 

CLAIM FORM CHECKLIST 
 

Before submitting this Claim Form, check that you have done the following: 
 

� Completed all fields in Section A (Name and Contact Information). 
 

� Complete all fields in Section B (Information About Your 2019/20 IKON Pass). 
 

� If you wish to elect a Lift Product Voucher instead of a Pass Credit, make that selection in Section C. 
 
� Signed the Certification in Section D. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 20-cv-01057-RM-SKC 

Consolidated for Pretrial: 
20-cv-01158-RM-SKC; 20-cv-01175-RM-SKC 
20-cv-01186-RM-SKC; 20-cv-01254-RM-SKC 
20-cv-01347-RM-SKC; 20-cv-01520-RM-SKC 
20-cv-01583-RM-SKC; 20-cv-01691-RM-SKC 
20-cv-01699-RM-SKC; 20-cv-02021-RM-SKC 
20-cv-02907-RM-SKC 

                   
                
TIMOTHY GOODRICH, NOLTE MEHNERT, GEORGE T. 
FARMER, JOSEPH PANGANIBAN, ERIK ERNSTROM, W. 
WALTER LAYMAN, BRADLEY BRIAR, and KERI REID, each 
individually and on behalf of all others similarly situated, 
 
  
 Plaintiffs, 
 

v. 
 
ALTERRA MOUNTAIN COMPANY, ALTERRA MOUNTAIN 
COMPANY U.S. INC., and IKON PASS INC.,  
 
 Defendants. 

 

  

[PROPOSED] FINAL APPROVAL ORDER 

This matter is before the Court on Plaintiffs’ Unopposed Motion for Final Approval that 

Plaintiffs Timothy Goodrich, Nolte Mehnert, George T. Farmer, Erik Ernstrom, W. Walter 

Layman, Bradley Briar, and Keri Reid (collectively “Plaintiffs” or “Class Representatives”) have 

reached, individually and on behalf of all others similarly situated (the “Settlement Class”), with 

Defendants, Alterra Mountain Company, Alterra Mountain Company U.S. Inc., and Ikon Pass 

Inc. (together, “Alterra” or “Defendants”). In its September 20, 2022 Preliminary Approval 
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Order (ECF No. 132), the Court finally certified the Settlement Class for settlement purposes 

only under Federal Rules of Civil Procedure 23(a) and 23(b)(3); approved the Notice Plan and 

Notice Materials, as modified; and preliminarily approved the Settlement Agreement.  Plaintiffs 

now request, and Defendants do not oppose, the Court finally approve the Class Action 

Settlement Agreement and Release (the “Settlement Agreement”),1 which resolves all of 

Plaintiffs’ and Class Members’ claims in this litigation.  

Also before the Court is Plaintiffs’ Motion for Attorneys’ Fees, Costs, and Expenses and 

Plaintiffs’ Service Awards (ECF No. 141).  Defendants do not challenge Plaintiffs’ entitlement 

to attorney’s fees, costs, and expenses, but challenge the amount of attorney’s fees to be 

awarded.  No party challenges Plaintiffs’ motion with respect to Plaintiffs’ Service Awards. 

A fairness hearing under Fed. R. Civ. P. 23(e)(2) was held on January 19, 2023, at 10:00 

am in the Alfred A. Arraj United States Courthouse, 901 19th Street, Denver, CO 80294, 

Courtroom A601. In Connection with the Motions, the Court has considered and reviewed the 

Motions, along with their accompanying declarations and other materials as well as the 

Settlement Agreement and its exhibits. The Court has also considered the arguments of counsel, 

the Objections submitted to the Settlement Administrator, and the pleadings and record in this 

case.  

For the reasons below, the Objections are overruled, and the Motion for Final Approval 

and Plaintiffs’ Motion for Attorneys’ Fees, Costs, and Expenses and Plaintiffs’ Service Awards 

are GRANTED. 

 
1 Unless otherwise stated, all defined terms have the meaning given to them in the 

Settlement Agreement.  
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I. FACTUAL AND PROCEDURAL BACKGROUND 

Plaintiffs filed 12 putative class-action lawsuits, since consolidated, alleging the 2019/20 

ski season was ended prematurely by Alterra due to COVID-19 and that 2019/20 Ikon Pass 

holders are entitled to damages stemming from their pass purchases, because they allegedly did 

not receive the full ski season they bargained for.2  

On September 4, 2020, with the consent of Alterra and the Court, Plaintiffs filed a 

Consolidated Class Action Complaint. (ECF No. 66 (“Consolidated Complaint”)). And on 

October 16, 2020, Alterra moved to dismiss the Consolidated Complaint, (ECF No. 73), which 

on June 25, 2021, the Court granted in part and denied in part (ECF No. 94).  

In that Order on Motion to Dismiss, the Court dismissed Claim 2 for Breach of Implied 

Duty of Good Faith and Fair Dealing; Claim 3 for Unjust Enrichment; Claim 5 for Money Had 

and Received; Claim 6 for Violation of California Unfair Competition Law; Claim 7 for 

Violation of California Consumer Legal Remedies Act (as to nonmonetary relief); Claim 8 for 

Violation of California False Advertising Law; and Claim 9 for Violation of Illinois Consumer 

Fraud and Deceptive Business Practice Act (to the extent Plaintiffs sought relief under the 

Illinois Uniform Deceptive Trade Practices Act). (ECF No. 94 at 30–31.) The Court denied the 

 
2 See Kramer v. Alterra Mountain Co. and Ikon Pass Inc., Case No. 1:20-cv-01057-RM-SKC (D. 

Colo.); Eckert v. Alterra Mountain Company and Ikon Pass, Inc., Case No. 1:20-cv-01158-RM-SKC (D. 
Colo.); Farmer v. Alterra Mountain Company U.S. Inc. and Ikon Pass Inc., Case No. 1:20-cv-01175-RM-
SKC (D. Colo.); Cleaver v. Alterra Mountain Company and Ikon Pass Inc., Case No. 1:20-cv-01186-RM-
SKC (D. Colo.); Werner et al. v. Alterra Mountain Company and Ikon Pass Inc., Case No. 1:20-cv-
01254-RM-SKC (D. Colo.); Steijn et al. v. Alterra Mountain Company U.S. Inc., Case No. 1:20-cv-
01347-RM-SKC (D. Colo.); Blum v. Alterra Mountain Co., Case No. 1:20-cv-01520-RM-SCK (D. 
Colo.); Kress v. Alterra Mountain Co. U.S. Inc., Case No. 1:20-cv-01583-RM-SKC (D. Colo.); Simpson 
v. Alterra Mountain Company, Case No. 1:20-cv-01691-RM-SKC (D. Colo.); Du v. Alterra Mountain Co. 
U.S. Inc., Case No. 1:20-cv-01699-RM-SKC (D. Colo.); Christiansen v. Alterra Mountain Co., Case No. 
1:20-cv-02021-RM-SKC (D. Colo.); and Goldsmith v. Alterra Mountain Co., Case No. 1:20-cv-02907-
RM-SKC (D. Colo.) (together, the “Consolidated Cases”). 
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Motion to Dismiss as to Claim 1 for Breach of Contract; Claim 7 for Violation of California 

Consumer Legal Remedies Act (as to monetary relief); Claim 9 for Violation of Illinois 

Consumer Fraud and Deceptive Business Practice Act (“ICFA”); and Claim 10 for Violation of 

Wisconsin Deceptive Trade Practices Act (Id.) 

In addition to the above-referenced motion practice, and as described in Plaintiffs’ 

Motion for Preliminary Approval and Motion for Final Approval, this Settlement is the product 

of hard-fought litigation and arm’s length negotiations, which included:  

1. Plaintiffs’ retaining three knowledgeable and qualified experts, two snow-

condition experts to analyze the alleged lost portion of the ski season, and one 

economist to calculate claimed damages;  

2. Defendants’ retaining one knowledgeable and qualified expert to analyze millions 

of pieces of data regarding Ikon Pass purchases and usage;  

3. negotiating a protective order, order governing electronically stored information, 

and other case management orders consolidating and coordinating litigation and 

schedules across all cases; 

4. conducting significant fact discovery, including Plaintiffs’ propounding, and 

Alterra’s responding to, 12 interrogatories and 15 requests for production; 

Plaintiffs’ serving three third-party subpoenas to produce documents; and 

Alterra’s production of millions of records of Ikon Pass purchase and usage data;  

5. mediating in one full-day session (on January 24, 2022) before a highly regarded 

Judicate West mediator, Jill R. Sperber, Esq., with substantial experience in class-

action—and specifically, COVID-19-related class action—litigation;  
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6. many subsequent months of arm’s length negotiations between experience class-

action counsel for Alterra and Plaintiffs, with the help of a mediator; and  

7. confirmatory discovery taken by Plaintiffs of Alterra to confirm critical facts in 

support of the Settlement.  

On September 20, 2022, the Court entered its Preliminary Approval Order (ECF No. 

132), granting Plaintiffs’ Unopposed Motion for Preliminary Approval of the Class Action 

Settlement (ECF No. 25, “Motion for Preliminary Approval”). Through its Preliminary Approval 

Order, the Court:  

1. FINALLY CERTIFIED the following Settlement Class for settlement purposes 

only pursuant to Rules 23(a) and 23(b)(3) of the Federal Rules of Civil Procedure:  

all persons in the United States and its territories who (a) purchased any 
form of Ikon Pass for the 2019/20 season; or (b) received as a gift, from a 
donor meeting those requirements, any form of Ikon Pass not used by the 
donor or by anyone else after the donor purchased the Ikon Pass and before 
the donor gave the Ikon Pas to the Settlement; and who used their Ikon Pass 
for mountain access to any Ikon Resort on one or more days on or before 
March 15, 2020. 

Each Settlement Class Member must have been either (c) a primary Ikon 
Pass holder; or (d) an Ikon Pass holder associated with a primary Ikon Pass 
holder’s account (e.g., family or other household member), on or before 
March 15, 2020; 

2. APPOINTED Plaintiffs Timothy Goodrich, Nolte Mehnert, George T. Farmer, 

Erik Ernstrom, W. Walter Layman, Bradley Briar, and Keri Reid as Class 

Representatives; 

3. APPOINTED Bursor & Fisher, P.A. and Dovel & Luner LLP as Class Counsel;  

4. APPROVED Angeion Group as the Settlement Administrator;  

Case 1:20-cv-01057-RM-SKC   Document 152-4   Filed 12/13/22   USDC Colorado   Page 6 of 29



 

6 

5. ORDERED Alterra to provide the Settlement Class Member List, including 

email addresses, to the Settlement Administrator, who was ORDERED to follow 

the provisions set forth in the Settlement Agreement, and the Notices Materials as 

modified, with respect to Notice;  

6. APPROVED the Notice Plan and the Notice Materials as modified and set forth 

there;  

7. PRELIMINARILY APPROVED the Settlement Agreement; 

8. ORDERED that fourteen days after the Notice Date, the Parties shall file a 

Notice of Compliance with the Court, in which they shall include the number of 

emails sent in both the first and second phases of the notification process, as well 

as the number of emails that were undeliverable, and the number of physical 

copies sent by mail;  

9. ORDERED that the Final Fairness Hearing would be held on January 19, 2023, 

at 10:00 am; and  

10. ORDERED that the Parties shall file a Motion for Final Approval sixty days after 

the Notice Date and at least fourteen days before the Final Fairness Hearing. 

It appears that the Parties have complied with all requirements of the Preliminary 

Approval Order, including sending Notice to the Settlement Class Members. In the present 

Motion for Final Approval, Plaintiffs seek, and Defendants do not oppose, an order from the 

Court granting final approval of the Settlement Agreement pursuant to Fed. R. Civ. P. 23(e).  
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II. OVERVIEW OF THE SETTLEMENT AGREEMENT 

A. The Settlement Class  

The Settlement Agreement contemplates, and the Court has certified, the following 

Settlement Class for settlement purposes only: 

all persons in the United States and its territories who (a) purchased any form of 
Ikon Pass for the 2019/20 season; or (b) received as a gift, from a donor meeting 
those requirements, any form of Ikon Pass not used by the donor or by anyone else 
after the donor purchased the Ikon Pass and before the donor gave the Ikon Pass to 
the Settlement Class Member; and who used their Ikon Pass for mountain access to 
any Ikon Resort on one or more days on or before March 15, 2020.  

Each Settlement Class Member must have been either (a) a primary Ikon Pass 
holder; or (b) an Ikon Pass holder associated with a primary Ikon Pass holder’s 
account (e.g., family or other household member), on or before March 15, 2020. 

Excluded from the Settlement Class are (e) purchasers of any form of Ikon Pass for the 2019/20 

season or (f) recipients of a gift, from a donor meeting those requirements, of any form of Ikon 

Pass not used by the donor or by anyone else after the donor purchased the Ikon Pass and before 

the donor gave the Ikon Pass to the Settlement Class Member, who did not use their Ikon Pass 

for mountain access to any Ikon Resort on or before March 15, 2020. Also excluded from the 

Settlement Class are (g) all persons who previously received a 2019/20 Ikon Pass as a 

complimentary gift from Alterra. 

The Settlement Class also excludes (1) officers, directors, and employees of Defendants 

and their parents and subsidiaries; (2) insurers of Class Members; (3) subrogees or all entities 

that claim to be subrogated to the rights of a 2019/20 Ikon Pass purchaser, a 2019/20 Ikon Pass 

holder, or a Class Member; and (4) all third-party issuers or providers of insurance for the 

2019/20 Ikon Passes. 
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B. Benefits to the Settlement Class 

As described in detail in the Settlement Agreement, Settlement Class Members are 

eligible for the benefits described below: 

 Pass Credits. Every Settlement Class Member who used their 2019/20 Ikon Pass to 

access an Ikon Resort a total of one or more days on or before March 15, 2020, is entitled to a 

Pass Credit. A Pass Credit may be used toward the purchase of any Ikon Pass product for the 

2023/24 or 2024/25 Ski Seasons. Pass Credits will be applied in the following amounts: 

1. A single $150 Pass Credit for Settlement Class Members who used their 2019/20 

Ikon Pass to access an Ikon Resort exactly 1 day;  

2. A single $125 Pass Credit for Settlement Class Members who used their 2019/20 

Ikon Pass to access an Ikon Resort exactly 2 days; 

3. A single $100 Pass Credit for Settlement Class Members who used their 2019/20 

Ikon Pass to access an Ikon Resort exactly 3 days;  

4.  A single $50 Pass Credit for Settlement Class Members who used their 2019/20 

Ikon Pass to access an Ikon Resort exactly 4 days;  

5. A single $20 Pass Credit for Settlement Class Members who used their 2019/20 

Ikon Pass to access an Ikon Resort exactly 5 or 6 days; and 

6. A single $10 Pass Credit for Settlement Class Members who used their 2019/20 

Ikon Pass to access an Ikon Resort 7 or more days.  

Every Class Member (who does not elect to receive a Lift Product Voucher instead, as 

discussed below) will automatically receive the appropriate Pass Credit amount in their online 

Ikon Pass holder account, without any requirement to fill out a claim form or take any other 

affirmative action.  
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The Court finds, based on the Parties’ review of and representations about Settlement 

Class member data, that the aggregate total value of available Pass Credits is approximately 

$17.5 million. 

Lift Product Vouchers. Rather than receive a Pass Credit, Settlement Class Members 

may instead elect to receive a Lift Product Voucher, which may be applied toward the purchase 

and use of one daily lift ticket at any single Alterra Mountain Company-owned or operated resort 

on or before July 31, 2025. The Lift Product Voucher may be redeemed and applied toward a lift 

ticket purchase made online through the applicable Alterra Mountain Company-owned or 

operated resort’s website or walk-up window. Lift Product Vouchers are available in the 

following amounts: 

1. Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon 

Resort exactly 1 day, may elect to receive one 50% Lift Product Voucher; 

2. Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon 

Resort exactly 2 days, may elect to receive one 40% Lift Product Voucher; 

3. Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon 

Resort exactly 3 days, may elect to receive one 30% Lift Product Voucher: 

4. Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon 

Resort exactly 4 days, may elect to receive one 25% Lift Product Voucher; and  

5. Settlement Class Members who used their 2019/20 Ikon Pass to access an Ikon 

Resort exactly 5 or more days, may elect to receive one 20% Lift Product 

Voucher. 

The Lift Product Voucher is fully transferrable and may be resold once by each 

Settlement Class Member recipient. To elect to receive a Lift Product Voucher instead of a Pass 
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Credit, a Settlement Class Member must submit a properly completed claim form by the 

deadline, 90 days after the Settlement Class was notified regarding the terms of the Settlement 

Agreement. The election must include, among other information, the name, address, and email 

address associated with their Ikon pass holder account.  

C. Settlement Administrator and Administration Costs 

The Settlement Administrator is Angeion Group, LLC, which the Parties note is a leading 

class-action administration firm in the United States. Alterra has agreed to pay for reasonable 

Administration and Notice expenses. Alterra’s payment of notice and administration expenses is 

entirely separate and apart from the benefits provided to the Settlement Class and will have no 

impact on the recovery received by Settlement Class Members. 

D. Class Member Release 

As further defined in Section IX of the Settlement Agreement, in exchange for the 

benefits conferred by the Settlement, all Settlement Class Members will be deemed to have 

released the Defendants from all claims that were or could have been asserted by the Class 

Representatives or Settlement Class Members, through the date of the Preliminary Approval 

Order, arising out of or relating to the 2019/20 Ikon Passes or the closure of any Ikon Resorts for 

the 2019/20 Season.  

E. Notice to and Response from the Settlement Class Members. 

Pursuant to the Settlement Agreement and this Court’s Preliminary Approval Order, the 

Parties were required to and did notify Settlement Class Members of the Settlement by (a) 

emailing the Summary Notice to all members of the Settlement Class for whom valid email 

addresses are known to Alterra, and (b) mailing, by first class US mail, the Summary Notice to 
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all Settlement Class Members for whom email notice bounced back or was undeliverable. The 

Settlement Administrator used a reverse look-up service to obtain additional email addresses, as 

needed, and emailed the Summary Notice to all members of the Settlement Class for whom an 

email address was identified through the reverse look-up service. The Settlement Administrator 

also performed a national change of address search and forwarded notice packages that were 

returned by the U.S. Postal Service with a forwarding address.  

Before disseminating the Summary Notice, the Settlement Administrator established a 

toll-free telephone number, through which Class Members may obtain information about the 

Litigation, obtain answers to frequently asked questions, and request a mailed copy of the Claim 

Form, pursuant to the terms and conditions of the Settlement Agreement.  

In addition, on October 3, 2022, the Settlement Administrator created the “Settlement 

Website” (www.skipasssettlement.com), which included all necessary and pertinent information 

for Settlement Class Members, including (1) a list of frequently asked questions and answers 

providing detailed information about the settlement and the process to make claims, object, or 

opt out; (2) a claim form allowing Settlement Class members to submit claims online, (3) a 

contact information page with contact information for the Settlement Administrator, and 

addresses and telephone numbers for Class Counsel and Defendant’s Counsel, (4) the Settlement 

Agreement, (5) the signed Preliminary Approval Order and publicly filed motion papers and 

declarations in support thereof, (6) the Consolidated Complaint, (7) the Fee and Service Award 

Application; (8) the motion for entry of the Final Approval Order, and any motion papers and 

declarations filed publicly in support thereof, and (9) all relevant deadlines, including deadlines 

to opt-out or object to the settlement agreement.   
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Following the above procedures, on October 4, 2022, the Settlement Administrator 

caused Email Notice to be sent to the  Settlement Class Member records with an email 

address, of which  emails were delivered and 25,975 were not. On October 7, 2022, the 

Settlement Administrator resent Email Notice to 17,659 records which were initially 

undeliverable as a soft bounce. Of these 17,659 emails, 13,522 were delivered and 4,137 were 

not delivered due to a hard bounce.  

Beginning on October 17, 2022, the Settlement Administrator mailed via United States 

Postal Service (“USPS”) first class mail, postage prepaid, the Summary Notice to all 12,945 

Settlement Class Members for whom notice was not delivered by email and for which a mailing 

address was available. As of November 30, 2022, a total of 315 of the initial 12,945 Notices 

mailed were returned by the USPS as undeliverable without a forwarding address.  The 

Settlement Administrator processed those records through address verification searches (“Skip 

trace”), and located a new address for 51 records. the Settlement Administrator updated the Class 

List and re-mailed Notices to the 41 Class Members located via this process. Of the re-mailed 

Notices, none were returned by the USPS a second time.  

As of the January 2, 2023 deadline for Settlement Class Members to submit a Claim 

Form, the Settlement Administrator has received [TBD] Claim Forms.  

F. Objections and Opt Outs.  

The deadline for Settlement Class Members to request exclusion from the Settlement was 

November 18, 2022. As of November 30, 2022, the Settlement Administrator had received 55 

requests for exclusion. A table summarizing the exclusions received is attached as Exhibit A.  
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The deadline for Class Members to object to the Settlement was November 18, 2022. As 

of November 30, 2022, Angeion has received 9 objections to the Settlement. Each objection has 

been considered by the Court, and overruled.  

G. Attorney Fees and Costs, and Service Awards 

Pursuant to the Settlement Agreement and this Court’s Preliminary Approval Order, 

Class Counsel petitioned has the Court for attorney fees, as well as documented, customary costs 

incurred by Class Counsel. The Settlement Agreement provides that Class Counsel may seek up 

to $2,872,000.00 for attorney fees and costs and up to $3,500.00 for each remaining named 

Plaintiff as Service Awards as compensation for their time and effort in the Action.  

III. ANALYSIS 

A. Certification of the Settlement Class.  

1. Legal Standards. 

A party seeking class certification must show first show the existence of the four 

threshold requirements of Rule 23(a). Shook v. El Paso Cnty., 386 F.3d 963, 971 (10th Cir. 

2004); see also Vallario v. Vandehey, 554 F.3d 1259, 1267 (10th Cir. 2009). These requirements 

are: “(1) the class is so numerous that joinder of all members is impracticable; (2) there are 

questions of law or fact common to the class; (3) the claims or defenses of the representative 

parties are typical of the claims or defenses of the class; and (4) the representative parties will 

fairly and adequately protect the interests of the class.” Fed. R. Civ. P. 23(a). These requirements 

are often called numerosity, commonality, typicality, and adequacy of representation. Harper v. 

C.R. England, Inc., 746 F. App’x 712, 720 (10th Cir. 2018). “Although the party seeking to 

certify a class bears the burden of proving that all the requirements of Rule 23 are met . . . the 
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district court must engage in its own rigorous analysis of whether the prerequisites of Rule 23(a) 

have been satisfied.” Shook, 386 F.3d at 968 (quotation marks and citations omitted). The court 

must accept the substantive allegations of the complaint as true and may consider the legal and 

factual issues presented by the plaintiff’s complaint. Id. 

Once a plaintiff has met the Rule 23(a) threshold requirements, it must then show that the 

action falls within one of the three categories of suits set forth under Rule 23(b). Vallario, 554 

F.3d at 1267. In this case, the Parties seek certification under Rule 23(b)(3) (see ECF No. 179). 

Rule 23(b)(3) lays out four matters the Court considers before certifying such a class. Fed. R. 

Civ. P. 23(b)(3)(A)-(D). Specifically, the Court must consider:  

(A) the class members’ interests in individually controlling the prosecution or 
defense of separate actions;  

(B) the extent and nature of any litigation concerning the controversy already begun 
by or against class members;  

(C) the desirability or undesirability of concentrating the litigation of the claims in 
the particular forum; and  

(D) the likely difficulties in managing a class action.  

Id. 

However, where the Court is certifying a class for settlement purposes, Rule 23(b)(3)(D) 

need not be considered. Harper, 746 F. App’x at 720 (citing Amchem Prods., Inc. v. Windsor, 

521 U.S. 591, 520 (1997)). 

2. The Court Reaffirms its Certification of the Settlement Class for Purposes 
of this Settlement. 

In this Court’s Preliminary Approval Order, the Court finally certified the following 

Settlement Class under the above legal standards: 
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all persons in the United States and its territories who (a) purchased any form of 
Ikon Pass for the 2019/20 season; or (b) received as a gift, from a donor meeting 
those requirements, any form of Ikon Pass not used by the donor or by anyone else 
after the donor purchased the Ikon Pass and before the donor gave the Ikon Pass to 
the Settlement Class Member; and who used their Ikon Pass for mountain access to 
any Ikon Resort on one or more days on or before March 15, 2020.  

Each Settlement Class Member must have been either (a) a primary Ikon Pass 
holder; or (b) an Ikon Pass holder associated with a primary Ikon Pass holder’s 
account (e.g., family or other household member), on or before March 15, 2020. 

(ECF No. 132, at 17–18, 26–27.) The Court confirms and ratifies that finding.  

B. Adequate Notice to the Settlement Class Members.  

1. Legal Standards. 

Due process under Rule 23 requires that class members receive “reasonable” notice of the 

settlement and an opportunity to be heard and participate in the litigation. Fed. R. Civ. P. 

23(c)(2)(B); See Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812 (1985); Eisen v. Carlisle & 

Jacquelin, 417 U.S. 156, 175–76 (1974) (“[I]ndividual notice must be provided to those class 

members who are identifiable through reasonable effort.”). Further, Rule 23(c)(2)(B) provides 

that “[f]or any class certified under Rule 23(b)(3) . . . the court must direct to class members the 

best notice that is practicable under the circumstances, including individual notice to all members 

who can be identified through reasonable effort.” Fed. R. Civ. P. 23(c)(2)(B). “Within the 

bounds of due process, the decision of whether to order such notice and the form that such notice 

is to take is left to the discretion of the district court.” In re Integra Realty Resources, Inc., 262 

F.3d 1089, 1109 (10th Cir. 2001). 

2. The Method and Form of Class Notice Satisfies Rule 23. 

In this case, the Court finds that the Parties have complied with the Notice Plan approved 

in the Preliminary Approval Order, which this Court has already determined is fair and adequate 
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and provides the best practicable notice under the circumstances. The Notice Plan contained all 

of the critical information required to apprise Settlement Class Members of their rights under the 

Settlement Agreement. Consistent with the Court’s Order, the Settlement Administrator has 

notified Settlement Class Members of the Settlement by (a) emailing the Summary Notice to all 

members of the Settlement Class for whom valid email addresses are known to Alterra, and (b) 

mailing, by first class US mail, the Summary Notice to all Settlement Class Members for whom 

email notice bounced back or was undeliverable. In addition, the Settlement Administrator 

created a Settlement Website that includes all necessary and pertinent information for Settlement 

Class Members, and also established and is maintaining a toll-free number for Settlement Class 

Members to call and obtain additional information about the Settlement. Further, the Settlement 

Administrator, on behalf of Defendants, caused notice of the Settlement Agreement and 

related materials to be sent to the Attorney General of the United States, the Attorneys 

General of all U.S. states and territories, and the District of Columbia.   

The Court concludes that the Notice Plan complied with the requirements of Rule 23 of 

the Federal Rules of Civil Procedure, due process, and the Class Action Fairness Act, 28 U.S.C. 

§ 1715. 

C. Final Approval of the Settlement Agreement. 

1. Legal Standards. 

Under Rule 23(e)(2), the Court may approve a class-action settlement that it finds is fair, 

reasonable, and adequate. Rutter & Wilbanks Corp. v. Shell Oil, 314 F.3d 1180, 1186 (10th Cir. 

2002). In the Tenth Circuit, the Court considers four factors in making that determination:  

1. whether the proposed settlement was fairly and honestly negotiated;  
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2. whether serious questions of law and fact exist, placing the ultimate outcome of 

the litigation in doubt;  

3. whether the value of an immediate recovery outweighs the mere possibility of 

future relief after protracted and expensive litigation; and  

4. the judgment of the parties that the settlement is fair and reasonable. 

See id. at 1188; see also Gottlieb v. Wiles, 11 F.3d 1004, 1014 (10th Cir. 1993), overruled in part 

on other grounds by Devlin v. Scardelletti, 536 U.S. 1 (2002). “Additional factors which may be 

relevant include: (1) the risk of establishing damages at trial; (2) the extent of discovery and the 

current posture of the case; (3) the range of possible settlement; and (4) the reaction of class 

members to the proposed settlement.” Belote v. Rivet Software, Inc., No. 12-cv-02792-WYD-

MJW, 2014 WL 3906205, at *2 (D. Colo. Aug. 11, 2014) (citing In re New Mexico Nat. Gas 

Antitrust Litig., 607 F. Supp. 1491, 1504 (D. Colo. 1984)).  

In addition to the factors identified above, Rule 23(e) provides its own list of factors for 

courts to consider when determining whether a settlement is “fair, reasonable, and adequate.” 

Those include:  

(A) the class representatives and class counsel have adequately represented the 
class;  

(B) the proposal was negotiated at arm’s length;  

(C) the relief provided for the class is adequate, taking into account:  

 (i) the costs, risks, and delay of trial and appeal;  

(ii) the effectiveness of any proposed method of distributing relief to the 
class, including the method of processing class-member claims;  

(iii) the terms of any proposed award of attorney’s fees, including timing of 
payment; and 
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(iv) any agreement required to be identified under Rule 23(e)(3); and 

(D) the proposal treats class members equitably relative to each other.  

Fed. R. Civ. P. 23(e)(2). These Rule 23 factors are not meant to displace the considerations that 

the Tenth Circuit has customarily applied to assess proposed settlements. Rather, they serve “to 

focus the court and the lawyers on the core concerns of procedure and substance that should 

guide the decision whether to approve the proposal.” Fed. R. Civ. P. 23(3)(2) advisory 

committee’s note to 2018 amendment. Thus, the Court first addresses the relevant Tenth Circuit 

factors and then, to the extent they do not overlap, considers the factors identified in Rule 

23(3)(2). 

Finally, in considering the fairness of the proposed settlement, the Court is mindful of the 

“presumption in favor of voluntary settlement agreements,” which is especially strong in the 

class-action context. See, e.g., Tuten v. United Airlines, Inc., 41 F. Supp. 3d 1003, 1007 (D. Colo. 

2014).  

2. The Proposed Settlement is Fair, Reasonable, and Adequate and Warrants 
Final Approval. 

The Court finds that the Settlement Agreement is fair, reasonable, and adequate, and 

warrants final approval. 

The parties engaged in hard-fought litigation of the issues, exchanged both formal and 

informal discovery, and vigorously negotiated the settlement over the course of several  months, 

including with the assistance of an experienced and qualified mediator, negotiating attorney fees 

only after a deal was struck for class compensation.  Thus, the Court finds that the Settlement 

was negotiated at arms’ length. See In re Samsung Top-Load Washing Machine Marketing, Sales 

Practices and Prods. Liability Litig., 997 F.3d 1077, 1091 (10th Cir. 2021) (affirming finding 
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that negotiations were conducted at arm’s length, after assuring class members would receive fair 

and reasonable compensation, comparing the amount of fees for class counsel and value of 

settlement, and considering the structure of the negotiation process, including whether the parties 

negotiated attorney fees only after reaching an agreement on class  compensation). Further, there 

is no evidence of collusion or that the Class Counsel placed their interests above those of the 

Settlement Class in negotiating this Settlement. The material terms of the Settlement were agreed 

to prior to the Parties’ discussion of attorney fees, costs, and expenses, and any attorney fees, costs 

and expenses awarded will be in addition to the relief provided to Settlement Class Members under 

the Settlement Agreement. 

Settlement of this action will conserve judicial resources and well as resources of the 

Parties. In addition, the parties have actively litigated the legal issues and have exchanged  

substantial data to permit Class Counsel and the Court to thoroughly evaluate the Settlement  

Agreement against the risks and benefits of continued litigation. 

Based on review of the record, the manner of negotiation, and the Settlement Agreement, 

the Court concludes the Settlement is fair, adequate, and reasonable when balanced against the 

probable outcome of further litigation, liability, and damages, and the potential appeals of 

rulings. This is especially true when, as here, Defendants vigorously deny Plaintiffs’ allegations. 

Through the Settlement Agreement, Settlement Class Members are entitled to and will 

automatically receive Pass Credits toward the purchase of a 2023/24 or 2024/25 Ikon Pass in 

amounts ranging from $10 to $150, based on the number of days they used their 2019/20 Ikon 

Pass. Those Settlement Class Members who do not wish to purchase a 2023/24 or 2024/25 Ikon 

Pass or otherwise do not want the Pass Credit may elect to receive a Lift Product Voucher, which 
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provides a discount off qualifying single-day lift tickets in amounts ranging from 20% to 50% 

off, based on the number of days they used their 2019/20 Ikon Pass. These vouchers are fully 

transferrable and may be sold for profit. Section IV of the Settlement Agreement describes these 

tiered benefits in fuller detail. 

The Class Representatives and Class Counsel have adequately represented the proposed 

Settlement class. See Fed. R. Civ. P. 23(e)(2)(a). Class Counsel each have more than a decade of 

experience in complex litigation and class actions, and specific experience in COVID  19-related 

class actions. The Class Representatives also have supervised the litigation by reviewing 

pleadings, regularly communicating with Class Counsel regarding the litigation, and providing 

substantive documents as part of discovery.  

D. The Requested Attorneys’ Fees, Costs, and Incentive Awards are Fair and 
Reasonable 

Because Plaintiffs’ claims arise under state law, state law governs both the propriety of 

an attorney’s fee award and the method of calculating a reasonable fee. Chieftain Royalty Co. v. 

Enervest Energy Institutional Fund XIII-A, L.P., 861 F.3d 1182, 1189 (10th Cir. 2017). Under 

Colorado law (as well as Tenth Circuit law), there are two primary methods for determining 

attorney-fee awards: the “percentage-of-the-benefit” or “common fund” method, and the 

“lodestar” method. Chieftain Royalty Co. v. Enervest Energy Institutional Fund XIII-A, L.P., 888 

F.3d 455, 458 (10th Cir. 2017).  The common fund approach, as opposed to the lodestar method 

is favored, “because a percentage of the common fund ‘is less subjective than the lodestar plus 

multiplier approach,’ matches the marketplace most closely, and is the better suited approach 

when class counsel were retained on a contingent fee basis, as in this case.” Lucken Family 

Limited Partnership, LLLP v. Ultra Res., Inc, 2010 WL 5387559, *2 (D. Colo. Dec. 22, 2010).   
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Under either approach, to determine the appropriate fee, courts consider the following 

twelve factors—commonly known as the Johnson factors: 

the time and labor required, the novelty and difficulty of the question presented by 
the case, the skill requisite to perform the legal service properly, the preclusion of 
other employment by the attorneys due to acceptance of the case, the customary 
fee, whether the fee is fixed or contingent, any time limitations imposed by the 
client or the circumstances, the amount involved and the results obtained, the 
experience, reputation and ability of the attorneys, the "undesirability" of the case, 
the nature and length of the professional relationship with the client, and awards in 
similar cases 

Chieftain Royalty Co. v. Enervest Energy Institutional Fund XIII-A, L.P., 888 F.3d 455, 458 

(10th Cir. 2018). “The trial judge may exercise its judgment in assigning different relative 

weights to the factors, and may determine one factor is not applicable or give greater weight to 

one factor over another, where the bases for doing so are clearly reflected in the record.” Farley, 

2014 WL 5488897, at *3.   

1. The Proposed Fee Award is Reasonable Under the Percentage of the 

Benefit Method.   

 The Court concludes that, because this is a common benefit case, the percentage-of the 

benefit method should be used.  The Court finds that the requested fees in the amount of 

$2,853,149 are fair and reasonable under this method.  As described above, the total value of the 

Pass Credit and the Lift Product Vouchers exceeds $17.5 million in direct benefits to the class.  

In addition, the Settlement Agreement provides that Class Counsel may seek up to an additional 

$2,872,000.00 for attorney fees and costs and up to $3,500.00 for each remaining named Plaintiff 

as Service Awards. 3  Accordingly, the value of the economic benefit to the Class from the 

 
3 The value of attorney’s fees, expenses, and costs, as well as notice and administration 

costs are included in the overall valuation of the Settlement. See Herr, Ann. Manual for Complex 
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settlement exceeds $20 million. So, the requested fees amount to approximately 14% of the total 

benefits conferred.  This is well below the range that falls within the range of what is considered 

to be reasonable in this District.  Lucken Family Ltd. P'ship, 2010 WL 5387559, at *5 (one-third 

of the total economic benefit is the “customary fee awarded to class counsel”); In re Crocs, Inc. 

Sec. Litig., 2014 WL 4670886, at *3 (D. Colo. Sep. 18, 2014) (“Courts in the Tenth Circuit have 

noted that the typical fee award in complex cases is around one third of the common fund.”); 

Diaz v. Lost Dog Pizza, LLC, 2019 WL 2189485, at *5 (D. Colo. May 21, 2019) (noting that “a 

33% fee award falls within the norm” and citing studies showing this).  In addition, the Johnson 

factors support the requested award.   

a.  The Amount Involved and the Results Obtained 

 “[T]he most critical factor in determining the reasonableness of a fee award is the degree 

of success obtained.” Aragon v. Clear Water Prods. LLC, 2018 WL 6620724, at *6 (D. Colo. 

Dec. 18, 2018).  “Courts in this District have repeatedly found that when determining the amount 

of fees to be awarded, the ‘greatest weight should be given to the monetary results achieved for 

the benefits of the class.’” Peace Officers' Annuity & Ben. Fund of Ga., 2021 WL 2981970, at *2 

(D. Colo. July 15, 2021).  Here, as described above, the value of the benefit conferred on the 

class is substantial—over $20 million.  In addition, Pass Credits are distributed automatically to 

class members and will appear in their online Ikon pass accounts as Pass Credit, without the need 

for them to file a claim or do anything else.  In addition, according to Alterra’s data from recent 

 
Litigation § 21.71, p. 525 (4th ed. 2008) (“the sum of the two amounts [class settlement and fees] 
ordinarily should be treated as a settlement fund for the benefit of the class”).  
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years, the renewal rates for Ikon Passes and Ikon Base Passes exceeded  and at times 

exceeded   Accordingly, the vast majority of Class Members will be able to use the Pass 

Credits towards a purchase that they were already planning to make.  In addition, Class Members 

also have the option to receive, in lieu of Pass Credits, Lift Product Vouchers entitling them to a 

discount on single-day lift tickets ranging from 20-50%.  And importantly, Lift Product 

Vouchers are fully transferrable and may be resold for cash.  So Class members who do not wish 

to ski at Alterra resorts at all can sell their Lift Product Voucher and receive cash for it. 

The Court finds is an outstanding result for the Class.  Accordingly, this factor supports 

the proposed fee award.   

b.  The Novelty and Difficulty of the Question Presented by the 

Case and The Undesirability of the Case 

 Class Counsel was faced with difficult and highly contested legal and factual questions 

stemming from an unprecedented episode in history (a global pandemic).  By their nature, class 

actions require counsel to expend substantial time and effort with no guarantee of success.  And 

this was especially true here, given the unprecedented nature of the facts.  As such, these factors 

supports the proposed fee award.   

c.  The Skill Requisite to Perform the Legal Service Properly and 

the Experience, Reputation and Ability of the Attorneys 

As just described, this case involved difficult and highly contested issues, compounded 

by the unprecedented facts of the case.  Accordingly, this case required highly experienced, 

competent counsel to prosecute properly.  And, as the Court found when it appointed them Co-

Lead Interim Class Counsel, and supported by Class Counsel’s declarations, they have the 
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requisite skill and experience to perform the legal services required in this case. Accordingly, 

these two support the requested award. 

d.  The Customary Fee, Whether the Fee is Fixed or Contingent,  

and Awards in Similar Cases. 

“The ‘customary fee’ factor in a common fund case is the same as the factor suggesting 

consideration of awards in similar cases.” Brown v. Phillips Petroleum Co., 838 F.2d 451, 455 

(10th Cir. 1988).  The customary fee awarded for class action cases that result in a common 

benefit “is approximately one-third of the economic benefit bestowed on the class.”  Shaw v. 

Interthinx, Inc., 2015 WL 1867861, at *6 (D. Colo. Apr. 22, 2015). Here Class Counsel 

represented Plaintiffs and Class Members on a contingency basis, bearing the risk of no recovery 

after expending what would have been years prosecuting this case had it been fully litigated.  

And, as described above, the requested award amounts to just 14% of the benefit Class Counsel 

obtained for the Class, far less than the customary amount.  Therefore, these three factors support 

the requested award.   

e.  The Time and Labor Required and The Preclusion of Other 

Employment by the Attorneys Due to Acceptance of the Case 

Class Counsel and their staff spent over two and a half years and 1,093 hours prosecuting 

this case through the submission of their motion for fees, and will have spent an additional 100-

300 before their work on this case is concluded.   That work included developing the legal strategy 

and identifying the claims to assert in the Complaint; interviewing class members and selecting 

class representatives to best represent the class; successfully opposing a highly contested Motion 

to Dismiss; engaging in extensive document discovery; consulting with experts; and participating 
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in a mediation and hotly contested, protected follow-up settlement discussion culminating in the 

Settlement Agreement.  In addition, Class Counsel attest that performing this work precluded Class 

Counsel from taking on other profitable cases.  These facts support Class Counsel’s request.   

f. Time Limitations, and the Nature and Length of the Professional 

Relationship 

The Court finds that these two factors are inapplicable.  

2. The Lodestar Cross-Check Confirms that the Requested Fees are 

Reasonable.   

Courts evaluating the reasonableness of a percentage fee award will often crosscheck the 

requested fee with the lodestar amount. “[W]here, as here, the lodestar method is used as a mere 

cross-check of the percentage method, the court does not need to scrutinize exhaustively the hours 

documented by counsel.” Brody v. Hellman, 167 P.3d 192, 204 (Colo. App. 2007).  Here, the 

lodestar for this case through the date Class Counsel submitted their motion for attorneys’ fees was 

$784,788 for past work, and will be approximately $850,203 to $981,034 when future work is 

factored in. Counsel’s fee request of $2,853,149, therefore, amounts to a multiplier of 2.91 to 3.36 

(and 3.64 for past work only). This is well within the range that is routinely accepted in this 

District. See, e.g., Mishkin v. Zynex, Inc., 2012 WL 4069295, at *2 (D. Colo. Sep. 14, 2012) 

(collecting cases in this district approving lodestar multipliers ranging from 2.5 to 4.6).  

Accordingly, the lodestar cross-check supports the requested fee award.  

3. The Proposed Fee Award is Reasonable Under an Enhanced Lodestar 

Approach Too.   
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Class Counsel’s request is reasonable under the enhanced lodestar method too. Under this 

method the Court must consider the same Johnson factors. “[T]he most critical factor in 

determining the reasonableness of a fee award is the degree of success obtained.” Aragon, 2018 

WL 6620724, at *6.  Here as explained above, Class Counsel achieved excellent results for the 

class; the remaining Johnson factors support the requested fee award; and the lodestar multipliers 

Class Counsel is requesting are well within the range of reasonableness.  Accordingly, the 

requested fee award would be reasonable under the enhanced lodestar method too.   

4. The Proposed Costs Are Reasonable 

“As with attorney fees, the common fund doctrine allows for an award of costs so that the 

beneficiaries of the fund share the cost of creating the fund.” In re Qwest Commc’n Int’l, Inc. Sec. 

Litig., 625 F. Supp. 2d 1143, 1154 (D. Colo. 2009). Here, Class Counsel spent $18,850.73 in costs 

prosecuting this case.  Class Counsels’ expenses consist primarily of expert fees and mediation 

fees, as well as other reasonably necessary expenses such as filing fees and fees e-discovery costs.  

The requested cost award appears reasonable to the Court.   

1. The Proposed Service Awards are Reasonable.   

“[I]ncentive awards are an efficient and productive way to encourage members of a class 

to become class representatives, and to reward the efforts they make on behalf of the class.” Shaw, 

2015 WL 1867861, at *8-9 (citation and internal quotation marks omitted). “The factors to 

consider in determining an incentive award include: (1) the actions that the class representative 

took to protect the interests of the class; (2) the degree to which the class has benefitted from those 

actions; and (3) the amount of time and effort the class representative expended in pursuing the 

litigation.” Id.  Here, Plaintiffs request service awards of $3,500 each. The service awards are well 
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within the range of incentive awards approved in this district. See, e.g., Lucken Family Ltd. P’ship, 

2010 WL 5387559, at *6-7 (D. Colo. Dec. 22, 2010) (approving service awards between $2,500 

and $10,000).  The Court concludes that the requested service awards are reasonable.  

Based on the foregoing analysis and all the files, records and proceedings herein, IT IS 

HEREBY ORDERED: 

1. Plaintiffs’ Motion for Final Approval of Class Action Settlement and Certification 

of the Settlement Class and Plaintiffs’ Motion for Attorneys’ Fees, Costs, and Expenses and 

Plaintiffs’ Service Awards are GRANTED; 

a. The Settlement Class is finally certified, for settlement purposes only, 

pursuant to Rules 23(a) and 23(b)(3) of the Federal Rules of Civil 

Procedure. 

b. The Settlement Agreement is finally approved as being fair, reasonable 

and adequate under Rule 23(e) of the Federal Rules of Civil Procedure. 

c. Plaintiffs Timothy Goodrich, Nolte Mehnert, George T. Farmer, Erik 

Ernstrom, W. Walter Layman, Bradley Briar, and Keri Reid are confirmed 

as Class Representatives. 

d. Bursor & Fisher, P.A. and Dovel & Luner LLP are confirmed as Class 

Counsel. 

e. The Court confirms that the Notice Plan complied with the requirements 

of Rule 23 of the Federal Rules of Civil Procedure and due process. 
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f. Bursor & Fisher, P.A. and Dovel & Luner LLP are awarded $2,853,149 in 

attorneys’ fees and $18,850.73 in costs, to be paid in accordance with the 

provisions of the Settlement Agreement; 

g. Class Representatives Timothy Goodrich, Nolte Mehnert, George T. 

Farmer, Erik Ernstrom, W. Walter Layman, Bradley Briar, and Keri Reid 

are awarded $3,500 each in service awards, to be paid in accordance with 

the provisions of the Settlement Agreement; 

h. All Settlement Class Members who timely requested exclusion are 

excluded from the Settlement. See Ex. A (listing Settlement Class 

Members who have timely requested exclusions). The Settlement Class 

Members who did not timely request exclusion are hereby bound by the 

terms of the Settlement Agreement. 

IT IS SO ORDERED. 

 

Dated:     , 2023  _________________________ 
      HON. RAYMOND P. MOORE 
      United States District Court 
      District of Colorado 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 1:20-cv-01057-RM-SKC  

Consolidated for Pretrial: 
20-cv-01158-RM-SKC;  20-cv-01175-RM-SKC 
20-cv-01186-RM-SKC;  20-cv-01254-RM-SKC 
20-cv-01347-RM-SKC;  20-cv-01520-RM-SKC 
20-cv-01583-RM-SKC;  20-cv-01691-RM-SKC 
20-cv-01699-RM-SKC;  20-cv-02021-RM-SKC 
20-cv-02907-RM-SKC 
  

TIMOTHY GOODRICH, NOLTE MEHNERT, GEORGE T. FARMER, JOSEPH 
PANGANIBAN, ERIK ERNSTROM, W. WALTER LAYMAN, BRADLEY BRIAR, 
and KERI REID, each individually and on behalf of all others similarly situated, 

Plaintiffs, 

v. 

ALTERRA MOUNTAIN COMPANY, ALTERRA MOUNTAIN COMPANY U.S. 
INC., and IKON PASS INC., 

Defendants. 

 

[PROPOSED] ORDER ON MOTION TO RESTRICT PUBLIC ACCESS 

Upon consideration of the Unopposed Motion to Restrict Public Access, submitted by  

Alterra Mountain Company, Alterra Mountain Company U.S. Inc., and Ikon Pass Inc., 

(“Defendants”) and all papers submitted therewith, this Court finds that the requirements of 

D.C.COLO.LCivR 7.2 have been satisfied. Thus, the portions of the following documents 

containing confidential business information, as indicated by the redactions contained in Exhibit 

1, Exhibit 2, Exhibit 3, and Exhibit 4 to Defendants’ Motion, are entitled to Level 1 Restriction, 

as defined by D.C.COLO.LCivR 7.2(b):  

 
• Plaintiffs’ Unopposed Motion for Final Approval (ECF No. 145); 
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• the accompanying Declaration of Yeremey Krivoshey in Support of Unopposed 
Motion for Final Approval (ECF No. 145-1);  

• the accompanying Declaration of Ryan Chumley of Angeion Group, LLC in 
Support of Motion for Final Approval (ECF No. 145-2); and  

• the accompanying [Proposed] Final Approval Order (ECF No. 145-3). 

THEREFORE, IT IS ORDERED as follows: 

1. That the unredacted version of the Unopposed Motion For Final Approval, 

Declaration of Yeremey Krivoshey in Support of Unopposed Motion for Final 

Approval, Declaration of Ryan Chumley of Angeion Group, LLC in Support of 

Motion for Final Approval, and [Proposed] Final Approval Order, thereto, all 

filed December 5, 2022, SHALL BE MAINTAINED under Level 1 Restriction 

as defined by D.C.COLO.LCivR 7.2(b); and 

2. That the redacted versions of the Unopposed Motion For Final Approval, 

Declaration of Yeremey Krivoshey in Support of Unopposed Motion for Final 

Approval, Declaration of Ryan Chumley of Angeion Group, LLC in Support of 

Motion for Final Approval, and [Proposed] Final Approval Order, submitted as 

Exhibits 1–4 to Defendants’ Unopposed Motion to Restrict Public Access will be 

filed on the public docket.   

Dated this ___ day of December, 2022.  

BY THE COURT: 
 
 
 
        
Honorable Raymond P. Moore 
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